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IN THE UTAH COURT OF APPEALS 
ELLISON, INC., 
Employer-Petitioner, 
vs. Case No. 870034-CA 
BOARD OF REVIEW OF THE INDUSTRIAL Category 6 
COMMISSION OF UTAH, and DEPARTMENT 
OF EMPLOYMENT SECURITY, 
Respondents. 
RESPONDENTS' BRIEF 
STATEMENT OF JURISDICTION 
P e t i t i o n e r ' s appeal is made pursuant to § 3 5 - 4 - 1 0 ( 1 ) and 
§ 7 8 - 2 a - 3 ( 2 ) ( a ) , Utah Code Annotated 1953, as amended, f o l l o w -
ing an adverse r u l i n y by the Respondents. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The issue presented on appeal in this case is whether the 
wages paid to drivers contracting with the employer, Ellison, 
Inc., constitute wages for service as employment pursuant to 
§§3b-4-22(j)(1) ; 3b-4-22(j)(b) and 35-4-22(p) of the Utah Em-
ployment Security Act. The Respondent will also address the 
issues set forth by Petitioner in its Brief. 
STATUTES AND RULES APPLICABLE TO THE CASE 
The following statutes are determinative in this action: 
§ 3 5 - 4 - 6 ( c ) , Utah Code Annotated 1953, as amend-
ed. 
Unemployment Insurance Rules of the Department 
of Employment Security, Rule J.2., pertain-
ing to §35-4-6(c) of the Utah Employment 
Security Act. 
§ 3 b - 4 - 1 0 ( i ) , Utah Code Annotated 19b3, as amend-
ed. 
§ 3 b - 4 - l l ( b ) , Utah Code Annotated 1953, as amend-
ed. 
§3b-4-22(j)(1) , Utah Code Annotated 1953, as 
amended. 
§3b-4-22(j)(5) , Utah Code Annotated 1953, as 
amended. 
§ 3 5 - 4 - 2 2 ( p ) , Utah Code Annotated 1953, as amend-
ed . 
§35-4-78-2a-3(2)(a) , Utah Code Annotated 1953. 
Due to their length, they are set forth verbatim in Appen-
dix D of this bri ef. 
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STATEMENT OF THE CASE 
This is an appeal pursuant to § 3 5 - 4 - 1 0 ( i ) , Utah Code Anno-
tated 19 5 3, from a decision of the Board of Review of the In-
dustrial Commission of Utah, affirming the decision of an 
Administrative Law Judge holding that wages paid to drivers 
contracting with the Employer-Petitioner, Ellison, Inc., con-
stitute wages for service as employment pursuant to §§35-4-
2 2 ( j ) ( l ) , 35-4-22(j)(5) and 35-4-22(p) of the Utah Employment 
Security Act (hereinafter "the A c t " ) . 
On May 23, 1986 a Field Auditor of the Utah Department 
of Employment Security made a status determination in regard 
to the Petitioner (hereinafter also referred to "Ellison, Inc." 
or "the e m p l o y e r " ) , determining that truck drivers operating in 
interstate commerce as contracted by the employer were in 
employment under the provisions of the Utah Employment Security 
Act (see Appendix A ) . 
Ellison, Inc. filed an appeal to the Appeals Tribunal dated 
May 23, 1986. R.0028 A hearing was held before the Administra-
tive Law Judge (hereinafter "ALJ") on October 6, 1986. The 
ALJ issued a decision in Case No. 86-A-3577 on October 28, 1986 
affirming the decision of the Field Auditor (see Appendix B ) . 
On November 6, 1986 Ellison, Inc. appealed to the Board of 
Review. R.0093-0095 The Board of Review affirmed the decision 
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of the ALJ on January 6, 1987 in Case No. 86-BR-b49 (see Appen-
dix C ) . (All "R" prefix notations refer to pages in the record 
and are duplicated in numerical order in Appendix E.) 
STATEMENT OF FACTS 
On May 23, 1986 an auditor of the Department completed an 
audit of the employer's records. R.0025-0027 The auditor found 
numerous truck drivers who had received payment for driving 
tractor/trailers owned by Ellison, Inc. R.0049,0050 The audit 
covered the period of second quarter 1984 through fourth quar-
ter 1985. R.0001,0027 The auditor determined $191,498 of wages 
had not been reported to the Department. R.0001 The employer 
is a hay and freight brokerage company. R.0078 The employer 
purchases hay from nearby farms and resells it to buyers in 
Southern California. The employer also ships the hay to buyers 
in California by trucks which he owns, and hauls freight on 
return trips. R. 0049 ,0056 ,00b7 ,0061 The employer contracts 
with drivers on an alleged "independent contractor" basis. 
R.0015-0017,0061 Some of the drivers verbally contracted with 
the employer (R.0076) while others entered into a written 
agreement. R.0015-0017 The written agreement purports the 
driver as an independent contractor. R.0015-0017 The tractor/ 
trailers are owned and maintained by the employer. R.0011-0014, 
0072 Operational costs of the tractor/trailers such as gas, 
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oil, tires, etc. are borne by the employer. R.0057,0063,0070, 
0071 The employer insures the trucks and provides for liability 
coverage of all the cargo shipped. R.0084 
The employer assigned the drivers as to which vehicle they 
will drive. R.0056,0063,0068,0075 The drivers are paid in 
accordance to a wage schedule compiled by the employer. R.0010, 
0055,0059,0061 This schedule sets forth the amount of payment 
for loading, unloading, or driving trips between various destin-
ations. R.0010,0056,0059,0061,0068,0073 The drivers owned no 
interest in Ellison, Inc. and bore no risk in the enterprise. 
R.0078,0080 
Whenever a load of hay is to be shipped, the employer will 
contact a driver and inquire whether he desires to take the 
load. R.0056,0081 The driver is free to accept or reject the 
assignment. R .0056 ,0058,006 2,007 0-0071,007 4,0078,0081 However 
the employer requires that the hay be delivered within a cer-
tain time frame in order to meet his contractural obligations 
with the buyers. R.0081 The drivers pick up the tractor/ 
trailer at the employer's business in Flowell or at a designated 
spot in Fillmore. R.0057,0062 On occasion, on Monday, the 
employer would notice a loaded trailer sitting in Fillmore 
which needed to be delivered the same day. The employer would 
inform the driver to either take the trip that day or he would 
obtain a different driver. R.0082 
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The employer also acts as a freight broker and has access 
to freight needing to be hauled from locations around and about 
the initial delivery point to points on or around the return 
trip. R.0082 After the drivers deliver the hay they are to 
call the employer for information concerning a back haul. 
R . 0 0 5 7 , 0 0 6 2 , 0 0 6 9 , 0 0 7 4 If there is more than one possible back 
haul available the employer allows the driver to make a choice 
which freight he will back haul. R.Q065 Several of the drivers 
do not recall receiving an option for back hauls, but were told 
specifically which freight to back haul. R.0058,0069,0070 
Under paragraph 6(c) of their contract, the drivers are 
required to personally perform the s e r v i c e s . They do not have 
the right to hire another driver to perform any of the driver's 
duties under the contract without the prior written consent of 
the owner. R.0015-0017 
Several of the d r i v e r s , such as Curt Wilcox, work full 
time for the employer. R.0075 Others have worked part time or 
in between full time jobs. R.0082-0083 Don Bennett contracted 
under the same conditions as the other drivers but only worked 
two to three months. R.00b7 The employer told him where to 
pick up the t r a c t o r / t r a i l e r , where to deliver the shipment and 
where to obtain a back haul. R.0056-0057 Upon return he would 
leave the tractor/trailer as instructed at a designated driver's 
home in Fillmore or at the place of business in F l o w e l l . R.0057 
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The employer did not allow Mr. Bennett or the other drivers to 
use the tractor/trailers for personal use. R.0070 Mr. Bennet 
maintained log books for the trips which he returned to the 
employer along with a bill of lading, etc. upon the completion 
of each trip. R.0059,0060 Mr. Bennett voluntarily quit work-
ing for the employer and subsequently filed for unemployment 
insurance benefits. R.0021 While working for the employer, 
Mr. Bennett did not drive for other trucking firms nor for him-
self. R.0058 
Paul Boles drove for the employer under the same condi-
tions as the other drivers. On one occasion Mr. Boles made an 
arrangement to purchase and sell some hay. R.0064,0066 He 
made arrangements to deliver the load himself. R.0064,0066 
Other than this one incident, Mr. Boles drove exclusively for 
the employer during his contract with the employer. R.0064 
Roger Chappell, currently working as an employed truck 
driver for Diamond K Trucking, began working for the employer 
in August 1985. R.0067 Mr. Chappell approached the employer 
looking for full time driving work. R.0068 Prior to working 
for tne employer, Mr. Chappell operated as a contractor de-
livering milk products for Western General Dairy. R.0068 
He owned his own truck and operated independent of Western. 
R.0068,0072 While working for the employer he drove the 
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tractor/ trailers owned by the employer according to the sched-
ule provided by the employer. R.0068,0069 He did not sign any 
written contracts and believed he was beiny paid on a basis of 
15 cents per mile. R.0068,0070 While contracting with the 
employer, Mr. Chappell also worked under the same conditions as 
the other d r i v e r s . 
Curtis Wilcox has worked basically full time for the 
employer under the same conditions as the other d r i v e r s . R.0077 
However, he has quit work for the employer on various occasions 
and went to work for John Deer as a m e c h a n i c , Goodyear Tire as 
a tire repairman, and other trucking firms as a d r i v e r . R.0075 
Michael Stevens worked for the employer under the same 
conditions as the other drivers except he owned a truck. How-
ever, he did not drive his own truck. He drove the tractor/ 
trailers provided by the employer. R.0083 
SUMMARY OF ARGUMENT 
POINT I 
The Court of Appeals should affirm the decision of the 
Board of Review if there is substantial evidence to support 
that d e c i s i o n . 
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POINT II 
There is a long line of cases decided by the Utah Supreme 
Court which give clear, detailed guidance in the interpretation 
of the provisions of the Utah Employment Security Act at issue 
in this case. A case law overview is provided to give this 
court the benefit of insightful analysis of the Supreme Court 
in the many past cases which it reviewed. 
POINT III 
The Utah Supreme Court has held that the "ABC Test" is 
conjunctive rather than disjunctive as argued by P e t i t i o n e r . 
The Supreme Court has so held even after the "and" between the 
"A" and the "6" test was eliminated from the Act in 1971. 
Petitioner does not meet the "A11 test because it exer-
cised direction and control over its d r i v e r s . 
Petitioner does not meet the H C M test because its drivers 
are not "independently established" in a "trade, occupation, 
p r o f e s s i o n , or business . . ." They either work full time as 
truck drivers for Petitioner, driving Petitioner's t r u c k s , or 
do such work part time in addition to other employment. 
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PUINT IV 
Four of Petitioner's drivers were subpoenaed to testify 
at the hearing and were a substantial representative sampling 
of Petitioner's fifteen d r i v e r s . Their testimony demonstrated 
that they were subject to direction and control by Petitioner 
and that none of them were independently established trades-
men. Petitioner was represented by counsel at the hearing and 
had the right, opportunity and burden to subpoena or otherwise 
produce witnesses or other e v i d e n c e , if such existed, to support 
its claim that its drivers should be excluded from the coverage 
of the Act by the "ABC Test". The Petitioner's only witness 
failed to satisfy either the ALJ or the Board of Review that 
the drivers should be so excluded from c o v e r a g e . 
Petitioner's counsel was given an opportunity to examine, 
comment on and object to the exhibits received into evidence by 
the ALJ, but failed to do so. 
POINT V 
The ALJ fulfilled his affirmative duty to conduct an in-
formal, fair hearing by developing a full and complete record, 
including facts that were favorable as well as unfavorable to 
Petitioner's position. 
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Petitioner's counsel did not at any time during the hear-
ing make any objections to the exhibits received into evidence, 
the questions asked of any w i t n e s s e s , or to the ALJ's manner 
and the role he took in conducting the hearing. Petitioner 
cannot now be heard to raise objections which it failed to raise 
during the hearing. 
ARGUMENT 
POINT I 
IN REVIEWING DETERMINATIONS OF THE INDUSTRIAL 
COMMISSION UNDER THE UTAH EMPLOYMENT SECURITY 
ACT THE COURT WILL AFFIRM THE FINDINGS OF THE 
COMMISSION AND BOARD OF REVIEW IF SUCH ARE SUS-
TAINED BY SUBSTANTIAL COMPETENT EVIDENCE. 
The Utah Supreme Court has consistently held that where 
the findings of the Commission and the Board of Review are 
supported by e v i d e n c e , they will not be disturbed. Marti nez 
v. Board of Review, 2b U.2d 131, 477 P.2d 587 ( 1 9 7 0 ) . $ 3 5 - 4 -
1 0 ( i ) , Utah Code Annotated 1953, sets forth the standard of 
review that governs this case: 
In any judicial proceedings under this sec-
tion, the findings of the Commission and 
the Board of Review as to the facts if sup-
ported by e v i d e n c e , shall be conclusive and 
the jurisdiction of the court shall be con-
fined to questions of law. 
Under § 3 b - 4 - 1 0 ( i ) the role of this court is to sustain the 
determination of the Board of Review unless the record clearly 
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and persuasively proves the action of the Board of Review was 
arbitrary, capricious, and unreasonable. Specifically, as a 
matter of law, the determination was wrong; because only the 
opposite conclusion could be drawn from the facts, Conti nental 
Oil Company v. Board of Review of the Industrial Commission, 
Utah, 568 P.2d 727,729 ( 1 9 7 7 ) . 
If there is substantial evidence that supports the Board's 
determination it must be affirmed. Mi neer v. Board of Review 
of Industrial Commission, Utah, b72 P.2d 1364 ( 1 9 7 7 ) ; Taylor v. 
Department of Employment Security, Utah, 647 P.2d 1 (19 8 2 ) ; 
Kearl v. Department of Employment Security, Utah, 676 P.2d 385 
( 1 9 8 3 ) ; Rosay v. Industrial Commission, Utah, 638 P.2d 530 
( 1 9 8 1 ) ; Box Elder County v. Industri al Commi ssi on, Utah, 632 
P.2d 839 ( 1 9 8 1 ) ; Mi 1lett v. Industrial Commission, Utah, 609 
P.2d 946 ( 1 9 8 0 ) ; Kennecott Copper Corporation Employees v. 
Department of Employment Security of Industrial Commission, 13 
U.2d 262, 372 P.2d 987 ( 1 9 6 2 ) ; Superior Cablevision Installers, 
Inc. v. Industrial Commission, 688 P.2d 444 ( 1 9 8 4 ) ; CMA, Inc. 
v. Board of Review of Industrial Commission, Utah, 706 P.2d 
1050 ( 1 9 8 5 ) . 
POINT II 
CASE LAW OVERVIEW 
Before discussing specific points of argument we would 
like to briefly refer to the findings in earlier decisions of 
-12-
Utah Supreme Court on unemployment compensation. The pro-
isions of the Utah Employment Security Act, §35-4-1 through 22 
determining whether individuals are performing services in 
"employment" have been so clearly interpreted by the Utah 
Supreme Court in previous unemployment compensation cases that 
it is usually not necessary to look to other fields or deci-
sions for precedents. See Globe Grain & Milling Company
 v. 
.Industrial Commission, 98 Utah 36, 91 P.2d 512 (1939); Cream-
eries of America, Inr v. Industrial Commission
 98 utah 5n 
102 P.2d 300 (1940); l ^ l ^ U k j ^ M ^ J ^ ^
 y ' 
Industrial Commission, 99 Utah 2b9, 102 P.2d 307 (1940); Fuller 
Brush Company v. I n ! u £ t ^ a J _ C _ ^ ^ yy Utah 97> / ^ " ^ 
2U1 U 9 4 0 ) ;
 ^ ^ - ^ ^ v. industrial com-
jrnssion, 104 Utah 175, 134 P.2d 479 (1943); L e ^ T T b T T ^ 
Window Company v. Board of Review, 123 Utah 4?^ 7Z, ~ 
- <*" H ^ J , 260 P.2d 744 
(1953); North American Builders, inr
 v U n p m n l n 
sation Division, 22 U.2d 338, 453 P.2d 142 MQfiu\ T T ~ 
v y;;
 Hiimijres v 
Board of Review, Utah, 584 P.2d 889 (1978)-
 Nflu c, 
'' ^^-ILeee^Inc.
 v 
Department of Employment Security. Utah, 703 p
 2(j -
Allen and Associates v. Board of Review. utah 
(1987). 
2 8 9 (1985); 
*
 732
 ^ 2 d
 b08 
Therefore, we must first determine whether 0 
a performance of personal service for the en.pi 0 y 1 n g Uf)i 
or 
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wages within the meaning of § 3 5 - 4 - 2 2 ( j ) ( l ) which provides as 
folIows 
"Employment" means any service . . . per-
formed for wages or under any contract or 
hire written or oral, express or implied. 
Section 35-4-22(p) defines w a g e s : 
"Wages" means all remuneration for personal 
services including commissions and bonuses 
and the cash value of all remuneration in 
any medium other than cash. Gratuities 
customarily received by an individual in 
the course of his employment from persons 
other than his employing unit shall be 
treated as wages received from his employ-
ing unit. The reasonable cash value of 
remuneration in any medium other than cash 
and the reasonable amount of gratuities 
shall be estimated and determined in accor-
dance with rules prescribed by the commis-
sion; . . . 
A c c o r d i n g l y , if it is found tnat the services of the indi-
viduals in question are performed for the employing unit for 
w a g e s , then the services are within the purview of the Employ-
ment Security Act unless they are excluded by the statutory 
tests of Section 35-4-22(j)(5)(A) (B ) & ( C ) , which are as fol-
1 ows : 
Services performed by an individual for 
wages or under any contract of hire, writ-
ten or oral, express or implied, shall be 
deemed to be employment subject to this act 
unless and until it is shown to the satis-
faction of the commission that: 
(A) Such individual has been and will con-
tinue to be free from control or direction 
over the performance of such s e r v i c e s , both 
under his contract of hire and in fact; 
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(B) Such service is either outside the 
usual course of the business for which such 
service is performed or that such service 
is performed outside of all the places of 
business of the enterprise for which such 
service is performed; and 
(C) Such individual is customarily engaged 
in an independently established trade, oc-
cupation, profession, or business of the 
same nature as that involved in the con-
tract of service. 
It will be noted that the exclusion provisions just quoted are 
in the conjunctive, and in order to support an exclusion each 
provision (A, B & C) must be satisfied. See POINT III infra. 
The Court in Singer Sewing Machine v. Industri al Commi s-
si on, supra, reviewed all of the Utah cases interpreting the 
above-quoted sections of the Employment Security Act and sum-
marized the case law as follows: 
The examination of these opinions reveals 
that the members of this court are commit-
ted to the following: 
(a) The Unemployment Compensation Law was 
enacted under and as an exercise of the 
police power of the state. 
(b) Its purpose is remedial to protect the 
health, morals, and welfare of the people 
by providing a cushion against the shocks 
and rigors of unemployment. 
(c) Being remedial under the police power 
and not imposing limitations on basic 
rights, it should be liberally construed. 
(d) uEmployment" under the act is not con-
fined to common law concepts, or to the 
relationship of master and servant, but is 
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expanded to embrace al1 services rendered 
for another for wages. 
(e) The terms "employment," "personal serv-
ices" and "wages" are much broader in mean-
ing and application than their common law 
counterparts, and encompass in their cover-
age and many persons and relationships not 
included in the common law relationship of 
master and servant. 
(f) All situations where one rendering 
services for another for "wages" is under 
the direction and control of such other in 
the rendering of such service, are service 
relationships within Section 19(j)(1) of 
the Act [now Section 22(j)(l)J. 
(g) The absence of direction and control 
does not necessarily exclude the parties, 
or the relationship from the operations or 
scope of the Act. 
(h) In determining if the relationship is 
within the act, the commission and the 
court will look behind the contract to the 
actual situation--the status in which the 
parties are placed by the relationship that 
exists between them. 
(i) The test is twofold: Did he render 
personal service for another? If so, was 
he entitled to remuneration (wages) there-
for? If both are found, the relationship 
is within the Act. 
(j) If the relationship is within the act, 
we apply Section 19(j ) (5) [now Section 
22(j)(5)J to determine if ne is entitled 
to benefits, provided the claimant meets 
all other requirements of the Act to bring 
him within its provisions. 
(k) Section 19(j ) (b ) [now 22(j)(5)J is an 
exception or exclusion section taking or 
sifting out from the right to receive bene-
fits, certain persons who otherwise come 
- l b -
within the Act, as "rendering personal 
services for wages" and is not a test to 
determine whether the relationship was a 
service one. (Emphasis added.) 
The only relationships excluded from the (j)(l) test are 
bona fide lessor-lessee, vendor-vendee and f r a n c h i s e r - f r a n c h i s e e 
r e l a t i o n s h i p s . Fuller B rush Company v. Industrial Commi ssi on, 
supra; Singer Sewing Machine Company v. Industri al Commi ssi on, 
supra; Salt Lake Tribune Publishing Company v. Industrial Com-
mi ssi on , supra ; Logan Cache Knitting Mills v. Industri a 1 Commi s-
sion, 99 Utah 1, 102 P.2d 49b ( 1 9 4 0 ) ; Blaimires v. Board of Re-
view, supra; and Leach, dba Rusco Window Company v. Board of 
Revi ew, supra. The typical independent contractor such as a 
b l a c k s m i t h , shoe repairer, auto mechanic, dentist, butcher, 
plumber, CPA, barber and surgeon all are brought within the 
term "employment" under §22(j)(1) of the Act. ". . . such 
people all render personal service for a remuneration . . ." 
Ful1er B rush Company v. Industrial Commi ssi on , supra, page 101. 
Under the statutory scheme such true independent contractors 
are then excluded by meeting each of the three tests of the 
(J)(b)(A)(B)(C) test. Subsection (j)(b) applies only to cases: 
. . . where it has been previously deter-
mined, where the work or service comes 
within the term "employment" as defined in 
the act, and that it was performed for 
"wages or under a contract of hire." Until 
it has been so determined subhead b nas no 
application. These conditions indicate a 
legislative intent to make an exception, to 
-1 7 -
e l i m i n a t e from the operation of the act 
certain kinds of personal service in pri-
vate industry rendered for w a g e s , but which 
could not well be defined by a single work 
or class designation like those in s u b d i v i -
sion 6. [§ 22(j)(6)J A few illustrations 
will make clear the purpose and meaniny of 
the three f a c t o r s . A takes to the black-
smith a horse to be shod and a plow point 
to be sharpened. The smith renders person-
al service and receives remuneration for 
his time and labor, which constitutes wages 
under the act. But it was not contemplated 
that A should pay contributions on the 
money paid the b l a c k s m i t h , nor that the 
smith should be eligible for benefit com-
pensations under the act as now w r i t t e n . 
The blacksmith performs his task of shoeing 
the horse and sharpening the plow point ac-
cording to his own methods and ideas with-
out direction or control from A, who may 
leave the shop while the work is d o n e , re-
lying and depending upon the smith's supe-
rior knowledge and ability. The work is 
done away from all places of business of A, 
--and the smith is customarily engaged in 
an independently established t r a d e , to wit, 
b l a c k s m i t h i n g . Other illustrations are the 
shoe shiner; the automechanic who repairs 
or overhauls the car; the dentist; the 
butcher who cuts up the deer the hunter 
brings in; the plumber who cleans out the 
drains and perhaps replaces parts of the 
plumbing; the C. P. A. who comes in and 
audits the books; and the barber who cuts 
the hair, gives the shave, the massage and 
shampoo; and the surgeon performing an op-
eration on the patient. In these simple 
i l l u s t r a t i o n s , such people a!1 render per-
sonal service for a remuneration, but they 
are free from control in the doing of the 
s e r v i c e , that is, they are their own bosses 
as to how they do it; they perform services 
outside the employer's place of b u s i n e s s , 
or outside the usual course of his busi-
n e s s , and they are all customarily engaged 
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in an independently established trade, bus-
iness or profession. Fuller Brush Company 
v. Industrial Commission, supra, p. 100 
(Emphasis added .) 
In the instant case there is no evidence or claim that any of 
the drivers in question occupied a relationship to Ellison, Inc. 
of v e n d o r - v e n d e e , or lessor-lessee, or franchiser-franchisee. 
There is therefore no question that said drivers were within 
the definition of "employment" under Section 2 2 ( j ) ( l ) . We yo 
on then to the next question of whether the services performed 
by said drivers were excluded by the provisions of subsections 
( A ) , (B) and (C) of §3b-4-22(j)(b) of the Act. 
POINT III 
EACH OF THE THREE CONDITIONS SET FORTH IN §§3b-
4 - 2 2 ( j ) ( b ) ( A ) , (B) and (C) OF THE ACT, COMMONLY 
KNOWN AS THE "ABC TEST", FOR ESTABLISHING INDE-
PENDENT CONTRACTOR STATUS MUST BE MET OR THE 
SERVICES PERFORMED WILL BE HELD TO BE EMPLOY-
MENT, 
In its brief, at payes 4-6, the Petitioner contends that 
the "ABC Test" should have been applied in the disjunctive by 
the Board of Review rather than in the conjunctive. The Peti-
tioner argues that the 1963 statute included an "and" between 
the "A" and the "B" test which was eliminated in the 1971 amend-
ment of the Act. Thus the "A" test is disjunctive from the "B" 
and "C" t e s t s . 
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Respondent is unaware of, and has been unable to find, any 
legislative history which would support Petitioner's argument. 
It seems highly improbable that the Legislature removed the 
"and" with the intention to change the "ABC Test" from the con-
junctive to the d i s j u n c t i v e , without leaving some legislative 
history to indicate that was its intention. This is particu-
larly so w h e r e , as noted by Petitioner in its brief at p. 5, 
the Utah Supreme Court had noted the test was c o n j u c t i v e . See 
footnote * at p. 340 in North American B u i l d e r s , Inc. vs. Unem-
ployment D i v i s i o n , Department of Employment S e c u r i t y , supra. 
It is submitted that the elimination of the "and" between 
the "A" and "B " test does not change the conjunctive nature of 
the test. It is common English usage when listing items con-
junctively to include an "and" only between the last two items. 
For e x a m p l e , if a parent says to his child, "you must eat your 
peas, c a r r o t s , and corn before you may have ice cream," the 
child will understand he must eat the peas as well as the 
carrots and corn before he may have ice cream. If the intent 
is to give the child a choice of either the peas or the carrots 
and corn the parent would say, "you must eat the peas £ £ carrot 
and corn before you may have ice cream." It is submitted, 
t h e r e f o r e , that the "and" between the "A" and "B" test was 
eliminated simply because it was redundant. If the Legislature 
intended to make the test disjunctive as argued by Petitioner, 
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it is submitted that the "and" would have been replaced by an 
"or" and not simply eliminated without leaviny some legislative 
history to indicate the reason for its elimination. 
The Respondents' position in this matter is incontrovert-
ibly substantiated by two Supreme Court cases which were decid-
ed after the "and" was removed in 1971. In Superior Cablevision 
Instal1ers , Inc. v. Industri al Commi ssi on , supra , at 444, 447, 
after setting forth §3b-4-22(j)(5)(A), (B), and (C) in full, 
(sans the "and" between A and B ) , the Court stated: 
The exclusion provisions are in the con-
junctive. Therefore, all three elements of 
the ABC test must be met in order for serv-
ices to be excluded from coverage as em-
ployment under the Act. 
In Niel sen v. Department of Employment Security, Utah, 692 P.2d 
774, 776 (1984), the Court again set forth the statute in full 
and then stated: 
We have previously held that all three ele-
ments of the ABC test must be met in order 
for the services to be excluded from cover-
age under the act. 
In the footnote the Court cites both Superi or Cablevi si on v. In-
dustrial Commission, supra, and Leach v. Board of Review, supra. 
Failure to meet the requirements of any one of the three 
tests is sufficient to support a finding that the services pro-
vided constitute employment. Globe Grain and Milling Company 
v. Industrial Commission, supra. Some pertinent characteristics 
of the employer's relationship with the drivers in the case at 
hand are: 
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1) The d r i v e r s are h i r e d under a c o n t r a c t 
t o d r i v e t he t r u c k s by t he P e t i t i o n e r . 
R.001b-0017 ,0060-0061 
2) The Petitioner owns the trucks, R.0049-
OObO 
3) The drivers receive load delivery 
schedule and destination information 
from the Petitioner. R .UU56 ,00b7 ,0062 , 
0069,0074,0081-0082 
4) Tne Petitioner bore the costs of the 
fuel, maintenance and repairs of the 
trucks. R. 00b7 ,0063,0070,0071 
5) The Petitioner pays the drivers direct-
ly in accordance with the Petitioner's 
"wage schedule". R .0010 ,00bb ,00b9 ,0061 
6) The drivers have no stake or risk in 
the profits or losses of the trucking 
enterprise. R.0078,0080 
7) Under paragraph 6(c) of their contract, 
the drivers are required to personally 
perform the services. They do not have 
the right to hire another driver to 
perform any of the driver's duties 
under the contract without the prior 
written consent of the owner. R.0015-
0017 
Similar facts were cited by the Supreme Court in the case 
o f Ni el sen v. Department of Employment Security, supra, in af-
firming the decision of the Board of Review that Nielsen's 
truck drivers were not subject to exclusion under the "ABC 
Test." There is little to distinguish Ni el sen from the case at 
hand. In Ni e1 sen, the Court summarized the case at p. 776 as 
fol1ows : 
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Claimant here was one of two drivers who 
worked exclusively for appellant Darrell 
Nielsen. The drivers did not own the 
truck, nor did they have any ownership in 
any other capital of Nielsen's e n t e r p r i s e . 
The drivers did not receive profits from 
N i e l s e n 1 s e n t e r p r i s e , but instead performed 
services for w a g e s . The driver team was 
not free from the control and direction of 
Nielsen. Neither the claimant nor the 
driver team as an entity were subject to 
exclusion under the ABC test of section 35-
4 - 2 2 ( j ) ( 5 ) . Further, the Employment Secu-
rity Act should be construed liberally in 
favor of affording b e n e f i t s . 
Other similar fact situations have given rise to case law 
on point here. In Harry L. Young and S o n s , Inc. v. Ashton, Utah, 
538 P.2d 316 ( 1 9 7 b ) , the Utah Supreme Court distinguished the 
employer/employee relationship from that of an independent con-
tractor in holding that the employee is hired, paid a fixed 
salary or rate and is subject to a greater degree of control in 
the performance of his duties than is the independent contractor 
who is engaged to do some particular project or piece of work, 
usually for a set sum and is responsible only for satisfactory 
completion of the task. The Court went on to point out that 
the furnishing of equipment, particularly expensive equipment, 
has a signficant bearing upon the issue of retention of control 
by the employer. 
This was a significant factor in the case of Barney Dry-
wal 1 v. Department of Employment Security, Utah, 681 P.2d 1273 
(1984) cited by Petitioner at p. 7 of its brief. In B a r n e y , 
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the Utah Supreme Court at 1274 noted that the drywall contrac-
tors which it decided were not e m p l o y e e s , supplied " 
their own vehicles, some materials and all of their tools 
except a tape machine provided by the c o n t r a c t o r , not directly 
available to them due to patent restrictions." This fact 
distinguishes Ellison, Inc. drivers who merely drive trucks 
owned by Ellison, Inc. from the drywallers in the Barney case. 
The Court's analysis in these cases brings us precisely to 
the "control and direction" elaborated in the "A" test of §35-
4-22(j) ( 5 ) . Comparing the Court's findings in the above cases 
to the present factual scenario, it is apparent that the rela-
tionship between the Employer-Petitioner and its drivers is one 
of employment as affirmatively shown by hiring and firing, pay 
p r a c t i c e s , investment and risk of loss in the trucking enter-
prise. This finding is further supported by the Supreme Court's 
decision in Ki nne v. Industrial Commission, Utah, 609 P.2d 926 
( 1 9 8 0 ) , wnere the truck driver, as in Ni el sen, supra, was also 
found to be the employee of the truck o w n e r - l e s s o r . 
As a further consideration under the "A" test, it has been 
noted that: 
The most important factor to be consider-
ed in determining whether an arrangement 
between a principal and another person 
for the performance of work creates an 
employer-employee relationship between them 
is whether the principal has the right 
to control the manner in which the other 
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person performs the work in q u e s t i o n , 
Morish v. United S t a t e s , bb5 F.2d 794 (Ct. 
C I . 1 9 7 7 ) . 
In the above case the fact that the plaintiff exercised his 
right of control in a broad sense by only generally monitoring 
the activities of his truck drivers did not militate against 
the e x i s t e n c e of the right of c o n t r o l , particularly as the 
nature of the work involved did not r e q u i r e , or even permit, 
very much supervision by the p l a i n t i f f . Again precedent case 
law has resolved a comparable fact situation in favor of an 
e m p l o y e r / e m p l o y e e r e l a t i o n s h i p . 
A close examination of the following excerpts from the 
testimony of driver Don Bennett make clear that Petitioner not 
only had the right of control over its d r i v e r s , but exercised 
that right to a substantial d e g r e e : 
JUDGE During 198b, did you contract 
with Ellison to perform a truck 
driving servi ce? 
B E N N E T T : Yeh, I went to work for him drive 
truck and haul hay from Delta to 
L.A. and other flatbed material 
back. R.OObb 
J U D G E : 
B E N N E T T 
Did you drive any 
t r a c t o r - t r a i 1 e r ? 
particular 
No, I just drove any one of the 
ones he had going. I was never 
assigned to one specific one. 
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J U D G E : You never had a particular one 
that was your responsibility? 
B E N N E T T : No, I didn't. Lots of times I 
would drive a truck for a yuy 
that wanted a day off, some time 
off, I would take his truck. 
J U D G E : How did you know whether there 
was a trip to be made? 
B E N N E T T : Well, he would call me up at 
home, I was living in Holden with 
my dad, and he would call there 
to tell me where the truck and 
where I had to deliver it. 
J U D G E : Was that the same place you de-
livered it to eyery time? Did 
your destination vary? 
B E N N E T T : Well, every time that I hauled 
hay, down t h e r e , when I took it, 
I took it to (?) you know, it is 
in the area of L.A. I neyer 
hauled hay any other p l a c e . 
J U D G E : Did you haul anything on the re-
turn trip? 
B E N N E T T : Yes, we would briny back, well 
just s h i n y l e s , anything, about 
anything you could you could yet 
on a flatbed. 
J U D G E : How did you know whether you had 
a trip coming back? 
B E N N E T T : W e l l , when I got down there and 
got the hay unloaded I would call 
him and he would tell me where to 
go and pick it up and where it 
was supposed to be d e l i v e r e d . I 
would go from t h e r e . 
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J U D G L : Did you ever arrange any of these 
tri ps y o u r s e l f ? 
B E N N E T T : No, I never did. 
J U D G E : Where would you generally pick up 
the truck? 
B E N N E T T : W e l l , I picked it up over there 
at Fillmore at other drivers 
places and I have picked it up at 
Flowe II at his y a r d . 
J U D G E : Where would you return the truck? 
B E N N E T T : Either drop it off at one of the 
other drivers place that I picked 
it up from or down there at 
Flowel1 . 
J U D G E : Who furnished the gas and oil and 
maintenance for the t r u c k . 
B E N N E T T : W e l l , I would fuel up down there 
- I guess he would. I would fuel 
up at Flowe 1 I before I left and 
there was an account set up in 
M e s q u i t e , Nevada where I fueled 
up - those were about the only 
two places I ever did f u e l . 
J U D G E : Did you ever pay for fuel y o u r -
self? 
B E N N E T T : No, I didn't. 
J U D G E : Did you have any expenses that 
you incurred performing this 
dri ving service? 
B E N N E T T : No, I d i d n ' t , just food and stuff 
like that that I paid for my self. 
R.0056-0057 
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A n d e r s o n , Petitioner's C o u n s e l , solicited tne following 
testimony from B e n n e t t : 
ANDERSON: How long did you drive truck for 
Ellison, Inc.? 
B E N N E T T : About two and a-half to three 
m o n t h s , I b e l i e v e . R.U057 
ANDERSON: According to our records it was 
during 1985. 
B E N N E T T : W e l l , yeh because it was Octo-
ber or November, around there 
when I quit. That would be 
ri ght. 
ANDERSON: During that period of time, did 
you drive truck at all for any-
one else? 
B E N N E T T : No, I didn't. 
ANDERSON: Did you have any regular route 
to follow? 
B E N N E T T : W e l l , I just go down 1-15 and 
right into L.A. and that was the 
basic set route to go on. 
ANDERSON: What I am saying is, did you 
have a regular route and sched-
ule to follow? In other w o r d s , 
you had to stop in certain 
places and pick up a load and 
deliver a load at certain times 
to be at certain destinations at 
certain t i m e s . 
B E N N E T T : I guess, in a way you leave here 
and if you left Sunday you had to 
be there Monday morning to unload 
and then after that it just de-
pended what time you got reloaded 
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to where you would hd^/e to be and 
unload the next load. 
ANDERSON: 
B E N N E T T : 
Well, if you decided that you 
wanted to spend the night before 
loading up and coming back, did 
you have the right to do that? 
Well , 
could 
I don't know, I 
say you could 
guess you 
take that 
t i m e . I don't believe it was in 
the plans at all. No. You were 
expected to get the hay off and 
get loaded as soon as you could 
and head back out. 
ANDERSON: Did you have a regular time per-
iod each week that you worked 
and time periods that you had 
off work. In other words did 
you go to work each Monday 
at 8 o'clock and work until 
b o'clock Monday afternoon? 
B E N N E T T : No, there was no 
1i ke that at all. 
pended what time 
in to what time I 
time set up 
It just de-
the truck got 
would 1eave -
when I took another guys truck 
it just depended when it showed 
up and got loaded to when I 
left. 
A N D E R S O N : On b a c k - h a u l s , would M r . Ellison 
sometimes give you a choice be-
tween two or three b a c k - h a u l s , 
and you would take the one you 
wanted? 
B E N N E T T : No, I was never given a c h o i c e , 
he would just tell me where to 
go and pick it up and that was 
it. 
ANDERSON: Sometimes did you have a c h o i c e , 
did you ever have a situation 
where you had a choice? 
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B E N N E T T : W e l l , personally I never had the 
s i t u a t i o n , he would just tell me 
where the loads was and as far 
as I was concerned that was 
where I picked it up. I didn't 
worry about aryuiny about it. 
ANDERSON: W e l l , I don't mean aryuiny -
B E N N E T T : I mean, I was never given — a s 
far as I know, he just- I would 
call him up and he would tell 
me where the load was and where 
to pick it up and what I was 
hauling - that was all, there 
was only a mention of one load 
to me to be d e l i v e r e d , to me. 
He never has told me about two 
or three loads and asked me 
which one I wanted, no. R . 0 0 b 8 -
0059 
ANDERSON: When you took a trip for another 
driver who would contact you 
about that? 
B E N N E T T : Mr. Ellison would. R.0059 
The above testimony shows Petitioner exercised control 
over Mr. Bennett by calliny him when a trip was a v a i l a b l e , 
telling B e n n e t t what truck to d r i v e , where to deliver it, where 
to pick up and deliver the haul back load and where to return 
the t r u c k . In addition there were two specific places d e s i g n a -
ted for Bennett to fuel the truck on Ellison Inc.'s account and 
a specific route to follow. Bennett felt Ellison expected him 
". . . to get the hay off and yet loaded as soon as you could 
and head back out." B e n n e t t ' s schedule was determined by what 
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time the truck he was to drive yot in from a prior trip and 
reloaded for him. When he took trips tor other d r i v e r s , it was 
Mr. Ellison who contacted him. Bennett drove for no other com-
pany during the period he worked for t l l i s o n , Inc. R.00b5-0059 
It is submitted that Mr. Ellison's freudian slip when he 
referred to Ellison Inc.'s drivers as "employees" at R.0079 
reveals the true relationship as perceived by him. 
It is noted in passing that the Board of Review adopted 
the full decision of the ALJ which includes his conclusion 
that the "B" test was met on the grounds that the drivers did 
not work at the employer's place of b u s i n e s s . By conceding the 
"B" test, Respondents have given the Petitioner the benefit of 
the 1986 amendment to the Utah Employment Security Act which 
deleted the "B" test. The Court's decision in this case may 
w e l l , t h e r e f o r e , provide prospective guidance as to the inter-
pretation of subsection 3 b - 4 - 2 2 ( j ) ( b ) now that the "B" test has 
been eliminated. 
An individual who is customarily engaged in an indepen-
dently established t r a d e , profession, occupation or business 
meets the criteria for exclusion as an independent contractor 
under the "C" test of $3b-4-22 (j) (b) . The statute is inter-
preted to mean neither "independently engaged in an established 
b u s i n e s s " nor "customarily engaged in an independent business." 
Fuller B rush Co. , supra. 
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As correctly interpreted in Fuller B r u s h : 
The adverb "independently" clearly modifies 
the word "established", and must therefore 
carry the meaning that the "business" or 
"trade" was established independently of 
the employer or the rendering of personal 
service forming the basis of the claim. 
This meaning was followed in Superi or Cab!evi si on , supra. In 
Superi or, the Utah Supreme Court noted: 
Tribe worked for no one but Superior, and 
when his relationship with Superior termi-
nated, Tribe was without w o r k . 
Superior nevertheless contends that since 
Tribe could install wire for another in-
stallation company once his relationship 
with Superior had t e r m i n a t e d , he was inde-
pendently established in the b u s i n e s s . 
There is no merit to this c o n t e n t i o n . 
In the case now before this Court, each of the drivers who 
testified worked full time for E l l i s o n , Inc. for various periods 
of time. R . 0 0 5 7 - 0 0 b 8 , 0 0 6 4 , 0 0 6 8 , 0 0 7 b During the periods in 
which they worked for Ellison, Inc. they worked for no one 
e l s e . R. 00b7-0058,0 064,0068,007 b 
Illustrative of the testimony of these drivers is that of 
Curtis Wilcox who testified: 
J U D G E : During this period of t i m e , 1984 
and 198b, were you driving for 
anyone else? 
WILCOX: You got me on a sticker there be-
cause there was a time that I quit 
working for Dave and went to work 
for another company - I am not 
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J U D G E : 
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not 
my 
had 
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f t i me 
e day 
sure, 
record 
d o n e . 
i f f e r -
as a 
and I 
repai r 
ti res 
n o t h e r 
1 m o r e , 
d t h a t 
, I am 
and 
wi t h -
s and 
You r e t u r n e d to w o r k f o r 
son a f t e r y o u w o r k e d 
t h r e e p l a c e s ? 
U n - h u h . 
M r . 
f o r 
E l l i -
t h o s e 
How long w e r e y o u 
M r . E l l i s o n ? 
s e p a r a t e d f r o m 
W I L C O X : O h , p r o b a b l y on and o f f for a b o u t 
a y e a r and a h a l f , m a y b e t w o 
y e a r s . 
J U D G E : D u r i n g 1 9 8 4 and 1 9 8 5 ? 
W I L C O X : In 1 9 8 5 , I t h i n k I w o r k e d t h e c o m -
p l e t e y e a r , 1 9 8 4 m a y b e w o u l d h a v e 
b e e n j u s t a h a l f a y e a r - p a r t i a l 
y e a r . It s e e m s l i k e it w a s in 
J u n e of 1 9 8 4 w h e n I s t a r t e d b a c k 
for h i m the s e c o n d t i m e . I am 
r e a l l y not s u r e of t h e e x a c t 
m o n t h . R . 0 0 7 5 
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In his testimony Mr. Wilcox describes his relationship 
with Ellison, Inc. and other employers in terms of an employer-
employee relationship rather than in terms of an independently 
established tradesman serving a particular customer or client. 
He "quit working" for Ellison, Inc. to yo to work for another 
company. A year or two later he returned to work for Ellison, 
Inc. He did not necessarily perform the same service for each 
employer, working variously as a mechanic, tire repairman and 
t ruck d r i v e r . 
There is nothing in Mr. Wilcox's testimony to support a 
finding that he was "independently established" in a trade or 
occupation which was established independently of E l l i s o n , Inc. 
Even drivers who owned their own trucks " . . . had their 
trucks parked . . ." while they were driving for P e t i t i o n e r . 
R.0083 This demonstrates an abandonment of their own indepen-
dent b u s i n e s s , if any, while working for E l l i s o n , Inc. 
Mr. Ellison testified that one of the Petitioner's drivers 
was a highway patrolman looking for extra money. R.0083 Ob-
viously the highway patrolman is not "independently established" 
in a trade or b u s i n e s s . He is an employee of the Highway Patrol 
who took a second job with Petitioner to earn extra money. 
As noted supra, none of the drivers owned any interest 
in Ellison, Inc. or in the trucks they drove for P e t i t i o n e r . 
R . 0 0 4 9 , 0 0 b 0 , 0 0 7 8 The drivers are paid in accordance with the 
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Petitioner's "wage schedule" (R .0010,0065,0059,0061) and have 
no stake or risk in the profits or losses of Petitioner's 
trucking enterprise. R.0078,0080 Each of these facts support 
a conclusion that the drivers were employees of Ellison, Inc. 
rather than "independently established" tradesmen. 
POINT IV 
THE EMPLOYER BEARS THE BURDEN OF PROOF TO SHOW 
"TO THE SATISFACTION OF THE COMMISSION" THAT THE 
EMPLOYMENT IS EXCLUDED UNDER §35-4-22(j)(b)(A) 
(B)(C) OF THE ACT. 
In POINT II of its brief, pp. 9-10, the Petitioner alleges 
that because only four of the Petitioner's lb drivers testified 
at the hearing, there is no basis in the record for the Respon-
dent to conclude that all 15 drivers are employees even if there 
is a basis to conclude that the four who testified were employ-
ees . 
It is noted that the Petitioner does not contend that its 
drivers' employment is not services for wages. R.0010,0080 
Rather, the Petitioner contends the employment is excluded under 
the "ABC Test". (See POINT I of Petitioner's Brief) However, 
§35-4-22(j)(5) provides in pertinent part: 
Services performed by an individual for 
wages . . . shall be deemed to be employ-
ment subject to this act unless it is shown 
to the satisfaction of the commission that 
~. I ~. (Emphasis added) (The AB"C Test is 
then set forth.) 
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It is submitted that the burden of showing to the satisfaction 
of the commission that the "ABC Test" is met rests with the 
employer. The Petitioner has failed to meet that burden of 
proof. 
It is true that Mr. Ellison testified for the employer 
that each of the individuals was a contract driver and was con-
sidered and paid consistent with that agreement. R.0015-0017 
However, as the Supreme Court stated in Superi or Cablevi si on 
v. Department of Employment Security, supra, at 4 4 8 : 
[5,6] One purpose of § 35-4-22 of the 
Employment Security Act is to prevent em-
ployers from avoiding their obligations 
to provide employment security by put-
ting another label on a relationship which 
is essentially employment . . . Were this 
Court to rule that one who leaves an em-
ployment with skills he or she could there-
after use to find other employment was in-
dependently established in b u s i n e s s , no 
skilled person could claim to be an employ-
ee, much less claim unemployment b e n e f i t s . 
This is not the intent of the Employment 
Security Act. 
See also New Sleep v. Industrial Commission, supra, at 293; 
Leach v. Board of Review, supra, at 750; and B1ai mi res v. Board 
of Review, supra at 8 9 2 . 
The ALJ subpoenaed four of the lb drivers to testify. 
This is a substantial sampling. The ALJ and Board of Review, 
upon an examination of the testimony of those four drivers and 
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Mr. Ellison, concluded that notwithstanding the employment con-
tract, the Petitioner's drivers were neither free from direction 
and control nor independently established in a trade or business 
of thei r own. 
If there are other facts in relationship to the eleven 
drivers who did not testify which would briny them within the 
exclusion from employment subject to the Act under the "ABC 
Test", it was Petitioner's burden to produce those facts at the 
hearing. It is simply not reasonable to expect the Department 
to subpoena each and every employee to the hearing to elicit 
testimony showing that the employer is not subject to the "ABC 
Test" exclusion. The Employment Security Act has appropriately 
placed the burden of showing the exclusion applies upon the 
employer. 
The Petitioner also alleges at page 9 of its brief that 
the ALJ did not give the Petitioner an opportunity to object 
to the documents which the ALJ received into the record at the 
beginning of the hearing. This simply is not true. 
The following comments are found at R.0047 and 0048: 
JUDGE: I will receive those into the 
record, 1 through lib, subject 
to comment or exception. Before 
we proceed further gentlemen, do 
any of you need to take a few 
moments to further look over 
these documents? 
ANDERSON: . . . FOR JUST A M I N U T E . R.0047 
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J U D G E : Okay. C o u n s e l , I will give you 
a few more moments to look over 
those documents and we will 
get under way. While you are 
doing that I will yet ahold 
of the w e l l , we will get into 
Mr. Christensen's testimony be-
fore we get into the other wit-
nesses. 
ANDERSON: I think we are ready. R.0048 
It is perfectly clear from the above comments that the ALJ 
advised the Petitioner's counsel that the exhibits were received 
"subject to comment or exception." (Emphasis added) Counsel 
was then given an opportunity to examine the d o c u m e n t s . Surely 
Counsel must have realized that he was being given the opportun-
ity to examine the documents not only so he would be familiar 
with their contents but also so that he could note and raise 
any "comment or e x c e p t i o n s " that he might nave to them. He 
simply failed to do so. M o r e o v e r , it is submitted that Counsel 
has the responsibility to speak up and register on the record 
any objections he might have even if the ALJ doesn't ask him if 
he has any. Counsel did not voice any objection at any time 
during the hearing. 
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POINT V 
THE PETITIONER WAS NOT DENIED ITS CONSTITUTIONAL 
RIGHT TO A FAIR AND IMPARTIAL TRIBUNAL AND FAIR 
HEARING. 
The Petitioner alleges in POINT III of its brief that it 
was denied a fair hearing before an impartial t r i b u n a l . In 
response, Respondent submits that Petitioner's allegation to-
gether with its participation in the hearing demonstrate a lack 
of familiarity with the Administrative hearing process. A 
review of the statutory provisions and Department rules under 
which the ALJ conducts his hearings seems a p p r o p r i a t e . 
§ 3 5 - 4 - 6 ( c ) , Utah Code Annotated 1953, as amended, provides 
in pertinent part as follows: 
Appeal Notice 
Unless the appeal or referral is withdrawn 
with his permission, the appeal referee, 
[administrative law j u d g e ] after affording 
the parties reasonable opportunity for a 
fair hearing, shall make findings and con-
clusions on the basis thereof, modify, or 
reverse such determination; provided, the 
referee [administrative law j u d g e ] shall 
give notice of the pendence of an appeal 
to the commission, which may thenceforth 
be a party to the p r o c e e d i n g s . 
Rule J . 2 . of the Unemployment Insurance Rules promulgated 
by the Utah Department of Employment Security pursuant to its 
rulemaking authority under § 3 5 - 4 - l l ( b ) , pertaining to §35-4-
6(c) of the Utah Employment Security Act, provides as follows: 
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2. Hearing of Appeal 
(a) All hearings will be conducted inform-
ally and in such manner as to protect the 
rights of the parties. All issues relevant 
to the appeal will be considered and passed 
upon. The decision of the Appeals referee 
hereafter referred to as Administrative Law 
Judge, will be based solely on the testi-
mony and evidence presented at the hearing. 
(b) All testimony of witnesses will be 
given an adequate opportunity to be heard 
and present any pertinent evidence of pro-
bative value and to know and rebut by 
cross-examination or otherwise any other 
evidence submitted. The Administrative Law 
Judge will direct the order of testimony 
and rule on the admissibility of evidence. 
Oral or written evidence of any nature, 
whether or not conforming to the legal 
rules of evidence, may be accepted and will 
be given its proper weight. However, no 
findings of fact will be based solely on 
contested hearsay. Any official records 
of the Department, including reports sub-
mitted in connection with the administra-
tion of the Employment Security Act may be 
included in the record. The Administra-
tive Law Judge may take such additional 
evidence as is deemed necessary. 
c. The parties to an appeal, with consent 
of the Administrative Law Judge, may sti-
pulate to the facts involved. The Admin-
istrative Law Judge may decide the appeal 
on the basis of such facts, or in his dis-
cretion, may set the appeal for hearing and 
take such further evidence as deemed neces-
sary to determine the appeal. 
d. The Administrative Law Judge may re-
quire portions of the evidence to be trans-
cribed as necessary for rendering a deci-
sion. 
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It is submitted that the ALJ in this case complied with 
the above rule and statutory provisions. The hearing was con-
ducted informally and in such a manner as to protect the rights 
of the parties. It is acknowledged, as alleged by Petitioner, 
that the Department was not represented by Counsel. However, 
the Petitioner was represented by counsel. This circumstance 
placed upon the ALJ the affirmative duty: 
to scrupulously and conscientiously probe 
into, require of, and explore for all rele-
vant facts and he must be "especially dili-
gent in ensuring that favorable as well 
as unfavorable facts and circumstanes are 
eli ci ted." 
Vidal v. Harris, 637 F.2d 710,713 ( 1 9 8 1 ) , citing £ox v. Cali-
fano, 587 F.2d 988,991 (9th Cir. 1 9 7 8 ) ; Cruz v. Schweiker, 645 
F.2d 812,813 ( 1 9 8 1 ) . See also Richardson v. Perales, 402 U.S. 
389,410 (1971) where the U.S. Supreme Court was not persuaded 
by an argument raised against a Social Security Hearings Exam-
iner which was substantively the same as that raised by Peti-
ti oner in this case. 
In this case the ALJ was especially diligent in ensuring 
that favorble as well as unfavorable facts and circumstances 
[were] elicited." R .0056 ,005 7,0060-006 4 ,0068-0070 ,007 3-0076, 
0078 
In its brief at page 12, the Petitioner takes issue with 
the ALJ receiving into evidence the documents previously 
prepared by the auditor for the Department. However, the 
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a b o v e - c i t e d Rule J . 2 . p e r t a i n i n g t o § 3 b - 4 - 6 ( c ) of t h e Utah 
Employment S e c u r i t y A c t , s p e c i f i c a l l y p r o v i d e s i n s u b s e c t i o n b. 
t h a t : 
• . . Any official records of the Depart-
ment, including reports submitted in con-
nection with the administration of the 
Employemnt Security Act may be included in 
the record. . . . 
As noted under POINT IV above, the ALJ rceived the audi-
tor's reports and other exhibits into the record "subject to 
comment or exception" and gave Petitioner and its counsel time 
during the hearing to examine the d o c u m e n t s . T h e r e a f t e r , 
Petitioner's counsel stated they were ready to proceed but never 
made any comment, exception or objection to any of the ex h i b i t s . 
R.0047-0048 In fact Respondent's counsel has been unable to 
find any objection raised by Petitioner's counsel at any ti me 
during the hearing. No objections were raised to the exh i b i t s ; 
none were made respecting any questions asked of witnesses by 
either the auditor or the ALJ; none were made with respect to 
the manner in which the ALJ conducted the hearing or the role 
the ALJ took during the hearing. Even in its brief Petitioner 
notes general rather than specific objections to the manner in 
which the ALJ conducted tne hearing. 
It is submitted that Petitioner's objections are without 
merit and come too late, not having been raised during the 
hearing, to be given serious consideration by this Court. 
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The Petitioner has not shown that the ALJ was biased or 
in any way not an impartial t r i b u n a l . The records shows that 
the ALJ impartially fulfilled his responsibility to develop a 
full and complete record and that he ensured that favorable 
as well as unfavorable evidence was elicited in behalf of the 
Petitioner even thouyh Petitioner was represented by c o u n s e l . 
The Petitioner's allegation that its constitutional rights to 
a fair tribunal and a fair hearing were violated are without 
merit and must fail. 
CONCLUSION 
A thorough analysis of the facts presented and statutes 
applicable to this case has been made at each level of review 
by the Commission pursuant to historically established princi-
ples handed down by the Utah Supreme Court. The Petitioner, 
Ellison, Inc., was given a fair hearing by an impartial ALJ. 
The ALJ and the Board of Review ruled without error in the 
f i n d i n g s , supported by substantial and competent e v i d e n c e , that 
the Petitioner employed the drivers and that such employment 
was not subject to exclusion from the coverage of the Act by 
the "ABC Test" set forth in §3b-4-22( j) (5) of the Act. The 
decision of the Commission, that the Petitioner is liable for 
contributions to the Unemployment Insurance Fund on behalf of 
the d r i v e r s , should be affirmed by this Court. 
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Respectfully submitted this 15th day of September, 1987. 
DAVID L. WILKINSON 
Attorney General 
LORIN R. BLAUER 
Special Assistant 
Attorney General 
By 
Lori n R. B1auer 
Attorney for Respondents 
CERTIFICATE OF MAILING 
I DO HtREBY CERTIFY that I mailed four copies of the fore-
going Respondents' B r i e f , postage prepaid, to the following: 
DEXTER L. ANDERSON, Attorney for Employer-Petitioner, Ellison, 
Inc., S. R. Box 5 2 , Fillmore, Utah 84631, this 15th day of 
September, 1987. 
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V™ May 23, 1986 W a "£ l 
Lenice I 
Comr 
Ellison, Inc. 
Flowell 
Utah 84631 
Status Determination 
Having been assigned an audit for the purpose of obtaining facts as 
to whether Ellison, Inc. is a subject employer under the Utah Employment 
Security Act, the following information was found: 
a. The Corporation is involved in interstate trucking. 
b. The Corporation owns or is the lien holder of seven tractor-
trailers. 
c. The trucks haul hay from Dave Ellison's farm (the President of 
the Corporation) or other farms in the area to California dairy 
farms. They then back haul non-agricultural goods back into 
Utah. 
d. The drivers drove the Corporation trucks after signing a 
contractor agreement (copy enclosed). 
e. Drivers were to be paid 20% of gross income from the haul per 
the contract, but in fact were paid per mileage, (mileage chart 
included) 
f. Ellison, Inc. runs an ad in the Yellow Pages for buying, 
selling, trading and trucking alfalfa products. 
Sections 35-4-22( j)(l), 35-4-22(p), and 35-4-22(j)(5) of the Utah 
Employment Security Act states: 
(j)(l) "Employment" means any service performed prior to 
January 1, 1972, which was employment as defined in the Utah 
Unemployment Compensation Law prior to the effective date of 
this act, and subject to the other provisions of this 
subsection, service performed after December 31, 1971, 
including service in interstate commerce, and service as an 
officer of a corporation performed for wages or under any 
contract of hire written or oral, express or implied. 
(p)"Wages" means all remuneration for personal services 
including commissions and bonuses and the cash value of all 
remuneration in any medium other than cash. . . 
(j)(5) Services performed by an individual for wages or 
under any contract of hire, written or oral, express or 
implied, are deemed to be employment subject to this act 
unless and until it is shown to the satisfaction of the 002*5 
commission that: 
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Ellison, Inc. -2- May 23, 1986 
(A) The individual has been and will continue to be 
free from control or direction over the performance 
of those services, both under his contract of hire 
and in fact; 
(B)* The service is either outside the usual course of 
the business for which the service is performed or 
that the service is performed outside of all the 
places of business of the enterprise for which the 
service is performed; and 
(C) The individual is customarily engaged in an 
independently established trade, occupation, 
profession, or business of the same nature as that 
involved in the contract of service. 
*Not applicable to services occurring after April 25, 1986 due to law 
change. 
The drivers performed a personal service and received remuneration 
based upon that service. They then come under the Utah Employment Security Act 
unless exempted by satisfying all three of the (A),(B)and (C) provisions of 
Section 5-4-22(j)(5). 
The (A) provisions is not satisfied because the drivers must account 
for expenditures; maintenance and care of equipment. 
The (B) provision is satisfied because service is performed outside the 
place of business. 
The (C) provision is not satisfied because the drivers have not 
established themselves as owner-operators of their own trucks, but use Ellison, 
Inc. trucks. Being an operator of another's truck does not establish one in 
their own independent trade, occupation, profession or business. 
From the facts obtained, I have .determined that Ellison, Inc. come 
under the provisions of the Utah Employment Security Act. This determination 
becomes final unless a written appeal is received within ten days from the date 
of this letter. 
Also included is a copy of the audit and amount owing. The audit 
covers all employment except for the year 1986. Report forms for 1986 are also 
included. 
EXHIBIT JL Sincerely, 
L. Drew Christensen 
Field Auditor 0 0 2 6 
j l 
utPARTMENT OF EMPLOYMENT SECURI1, 
Appeals Tribunal 
Decision of Administrative Law Judge 
Ellison, Inc. 
Star Route Box 231 
Fillmore, Utah 84631 
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Employer No. 4-128112-0 
Case No. 86-A-3577 
APPEAL FILED: May 23, 1986 DATE OF HEARING: October 6, 1986 
APPEARANCES: Employer: 
Dave Ellison, President 
Dexter Anderson, Atty. 
Department: 
Drew Christensen 
Witnesses: 
Don Bennet 
Paul Boles 
Roger Shappell 
Curt Wilcox 
PLACE OF HEARING: Salt Lake/Phone 
ISSUE: 
Whether individuals included in the auditors audit dated May 23, 1986 performed 
a service for a wage constituting employment. Sections 35-4-22(j)(l), 35-4-22-
(j)(5) and 35-4-22(p) of the Utah Employment Security Act are quoted on the 
attached sheet. 
FINDINGS OF FACT: 
On May 23, 1986 an auditor for the Department completed an audit of the employ-
er's records. The auditor found numerous truck drivers who received payment for 
driving tractor/trailers owned by Ellison, Inc., hereafter employer. The audit 
covered the period of second quarter 1984 through fourth quarter 1985. The 
auditor determined $191,498 of wages had not been reported to the Department. 
The employer is a hay and Freight Brokerage Company. The employer purchases hay 
from nearby farms and resells it to buyers in Southern California. The employer 
also ships the hay to the buyers in California by trucks which he owns and hauls 
freight on return trips. The employer contracts with drivers on an alleged 
"independent contractor11 basis. Some of the drivers verbally contracted with the 
employer while others entered into a written agreement. The written agreement 
purports the driver as an independent contractor. The tractor/trailers are owned 
and maintained by the employer. Operational costs of the tractor/trailers such 
as gas, oil, tires, etc. are born by the employer. The employer insures the 
trucks and provides for liability coverage of all the cargo shipped. 
0086 
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The employer assigned the drivers as to which vehicle they will drive. The 
drivers are paid in accordance to a wage schedule compiled by the employer. This 
schedule sets forth the amount of payment for loading, unloading, or driving 
trips between various destinations. 
Whenever a load of hay is to be shipped, the employer will contact a driver and 
inquire whether he desires to take the load. The driver is free to accept or 
reject the assignment. However, the employer requires that the hay be delivered 
within a certain time frame in order to meet his contractual obligations with the 
buyers. The drivers pick up the tractor/trailer at the employer's business 
in Flowell or at a designated spot in Fillmore. On one occasion, on a Monday, 
the employer noticed a loaded trailer sitting in Fillmore which needed to be de-
livered the same day. The employer informed the driver to either take the trip 
that day or he would obtain a different driver. 
The employer also acts as a freight broker and has access to freight needing to 
be hauled from locations around and about the initial delivery point to points on 
or around the return trip. After the drivers deliver the hay they are to call 
the employer for information concerning a back haul. If there is more than one 
possible back haul available the employer allows the driver to make a choice 
which freight he will back haul. Several of the drivers do not recall receiving 
an option for back hauls, but were told specifically which freight to back haul. 
Several of the drivers, such as Curt Wilcox, work full time for the employer. 
Others have worked part time or in between full time jobs. Don Bennet con-
tracted under the same conditions as the other drivers but only worked two to 
three months. The employer told him where to pick up the tractor/trailer, where 
to deliver the shipment and where to obtain a back haul. Upon return he would 
leave the tractor/trailer as instructed at a designated driver's home in Fillmore 
or at the place of business in Flowell. The employer did not allow Mr. Bennet or 
the other drivers to use the tractor/trailers for personal use. Mr. Bennet 
maintained log books for the trips in which he returned to the employer along 
with a bill of ladings, etc. upon the completion of each trip. Mr. Bennet 
voluntarily quit working for the employer and subsequently filed for unemployment 
insurance benefits. While working for the employer, Mr. Bennet did not drive 
for other trucking firms nor for himself. 
Paul Boles drove for the employer under the same conditions as the other driv-
ers. On one occasion Mr. Boles made an arrangement to purchase and sell some hay 
to a buyer in Salt Lake. He made arrangements to deliver the load himself. 
Other than this one incident, Mr. Boles drove exclusively for the employer during 
his contract with the employer. 
Roger Shappell, currently working as an employed truck driver for Diamond K 
Trucking, began working for the employer in August 1985. Mr. Shappell approached 
the employer looking for full time driving work. Prior to working for the 
employer, Mr. Shappell operated as a contractor delivering milk products for 
Western General Dairy. He owned his own truck and operated independent of 
Western. While working for the employer he drove the tractor/trailers owned by 
the employer according to the schedule provided by the employer. He did not sign 
any written contracts and believed he was being paid on a basis of $.15 per 
mile. While contracting with the employer, Mr. Shappell also worked under the 
same conditions as the other drivers. 
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Curtis Wilcox has worked basically full time for the employer under the same 
conditions as the other drivers- However, he has quit work for the employer on 
various occasions and went to work for John Deer as a mechanic, Goodyear Tire as 
a tire mechanic, and other trucking firms as a driver. 
Michael Stevens worked for the employer under the same conditions as the other 
drivers except he owned a truck. However, he did not drive his own truck. He 
drove the tractor/trailers provided by the employer, abiding by the same terms as 
all of the other drivers which contracted with the employer. 
REASONING AND CONCLUSION: 
The drivers working for the employer entered into an agreement to perform a 
service of driving the employers tractor/trailers to and from destinations 
arranged by the employer. They received a payment for their services. Payment 
for services may constitute wages for employment subject to the provisions of the 
Utah Employment Security Act. To determine whether the service performed 
constitute employment the law provides a definition of wages and employment. 
Section 35-4-22(j)(l) of the Utah Employment Security Act defines employment as 
any service performed for wages or under any contract of hire, written or oral, 
expressed or implied. Wages as defined in Section 35-4-22(p) of the Act consti-
tute any remuneration for personal services. Although not defined by the Act, 
the Supreme Court in Blamires vs Board of Review (Utah 584 P. 2d. 889 1978) 
stated the "contract of hire" is "construed to include any agreement under which 
one person performs personal services at the request of another who pays for the 
services." In Fuller Brush vs Industrial Commission (99 Utah 97, 107 P. 2d. 201 
1940) and also in Superior Cablevision vs Board of Review (Utah 688 P. 2d. 444 
1984) the Court explained "if an individual renders personal services and was 
entitled to remuneration based on and measured by such personal services the 
person performing the service was under a contract of hire." In this case the 
employer entered into a contract with individuals .as drivers to haul hay and 
freight to and from designated• locations as instructed by th6 employer. They 
received payment based upon their service. Therefore, the Tribunal concludes the 
payment the drivers received constitute wages for employment under a contract of 
hire as defined by the broad perimeters of wages and employment as provided by 
the Utah Employment Security Act and interpreted by the Supreme Court. 
In the present case some of the drivers, extent unknown, signed an "independent 
contract or agreement" which the employer alleges establishes the drivers as non-
employees. Although the drivers may have signed such an agreement, the agreement 
does not in and of itself prevent the Department from determining whether an 
employment relationship exists. Such agreements which in essence waive an 
individual's right to unemployment insurance coverage is void pursuant to Section 
35-4-18(a) of the Utah Employment Security Act. Further, the Utah Supreme Court 
has stated in numerous decisions that such agreements are ineffective in keeping 
an individual without the purview of the Employment Security Act when by their 
own actions they bring themselves within. (Leach vs. Industrial Commission (123 
Utah 423 260 P. 2d. 744 1953) and Creameries of America vs Industrial Commission 
(98 Utah 571 102 P. 2d. 300 1940). 
^0^8 
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Wages for employment are subject for unemployment insurance coverage unless the 
services are exempt by the employer demonstrating to the satisfaction of the 
commission that the services in question meet the requirements set forth in the 
"ABC" test pursuant to Section 35-4-22(j)(5) of the Utah Employment Security 
Act. The exclusive provision of this Section is conjunctive. Therefore, all 
three elements of the test must be met in order for services to excluded from 
unemployment insurance coverage. The purpose of this test is prevent an employ-
er's avoidance of employer obligations with respect to providing unemployment 
insurance coverage by providing another label upon a relationship that is 
essentially employment. 
Test flAlf requires that the individual performing the service be free from control 
and direction. If the employer for whom an individual works has the right to 
control and direct the way the individual works both as to final results and as 
to details of when, where and how the work is to be done then test "A" is not 
satisfied. The fact that the principal may allow the individual considerable 
discretion and freedom of action may be immaterial. The important factor is the 
employer has the right to control and direct. 
Although the employer argues that there is no control, the Tribunal finds 
considerable evidence demonstrating control and definitely a right of control. 
Control is exhibited by the establishment of the wage schedule, scheduling of the 
trips, calling in for back haul information, payment for expenses such as gas, 
oil, truck maintenance, etc. Further, a definite right of control exists wherein 
the employer owns the tractor/trailers which the drivers use. The employer has a 
right to insure that the drivers operate such vehicles in accordance to his 
desires. This is evident in the fact that the drivers may only use the tractor/ 
trailers as assigned by the employer. Although a driver may be free to accept or 
reject a driving assignment that in itself does not demonstrate independence. By 
rejecting an assignment the driver simply expresses that he does not wish to be 
employed for that particular job assignment. Further, the employer may effective 
discharge any driver by not calling any particular driver for a driving assign-
ment or by giving the assignment to someone else. This is demonstrated when the 
employer found a load had not departed timely and the employer told the driver he 
would obtain someone else if he did not leave the same day. 
Control is also shown in the manner in which the drivers pick up and return the 
tractor/trailers and have no right to use them outside of the employer's assigned 
trip or approval. The maintenance of logs, bill of ladings, and other paper work 
being reported to the employer upon a driver's return also portrays control. 
These factors and others stated within the findings portray the employer has 
considerable control and right of control such that the Tribunal finds test "A" 
has not been met. 
Test "B" requires the services to be outside the usual course of business or 
outside all places of business. The employer's business is considered as located 
in Flowell. The drivers did not work at the place of business except for 
incidental loading. Therefore, test "B" is met. 
Test "C" requires that that individual performing the service be customarily 
engaged in an independently established endeavor. The adverbs customarily and 
independently modify the words engaged and established. The language used in 
^C?9 
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this statute contemplates that the individual be engaged in an independently 
established .entity having a proprietary Interest to the extent that he can 
operate without any hindrance or support from any individual whatsoever. Its 
continued existence does not depend on a relationship with any one employer. 
(Fuller Brush Company vs Industrial Commission (99 Utah 97, 104 P. 2d. 201 1940) 
and Leach vs Board of Review (123 Utah 423 260 P. 2d. 1953) 
Therefore, the drivers in question must operate regularly or habitually, separate 
and apart from the employer. The preponderance of the evidence does not support 
such a conclusion in the present case. The evidence only portrays Roger Chapel 
as ever operating an independent trucking entity. However, such independency 
transpired before contracting with the employer when he owned his own truck and 
delivered milk for Western General Dairies. There is not such evidence of the 
independency continuing during his contract with the employer. Michael Stevens 
could possibly be operating his own truck independently, however, he parked his 
truck and drove the employer's tractor/trailer under the same condition as the 
other divers. Thus, the Tribunal does not find the fact in and of itself that 
Stevens owned his own truck demonstrates independency. The same holds true for 
the one trip in which Paul Boles made to Salt Lake on his own. 
The drivers contracting for the employer do not incur any of the expenses which 
an independent trucker would incur, such as gas, oil maintenance, insurance, 
tires, etc. Further the drivers do not have a capitol investment of a tractor/ 
trailer, etc. as does the employer. These expenses and investments are typical 
of an independent entity which could acquire a profit or suffer a loss. The 
clientele, buyers and freight supplies belong to the employer not the drivers. 
Upon separation from the employer the drivers have no clientele of their own. 
The employer bills the clientele and bears risk of any damage, bad debts, etc. 
The drivers do not possess a business license, maintain a ..separate place of 
business, competitively bid their work, advertise, etc. as would an independently 
established trucker or business such as the employer. These drivers drive for 
the employer as trips are available, as determined by the employer whether on a 
full time or part time basis. Even though the drivers may be free for others to 
hire them, such fact does not make them independent. The drivers would only be 
working a series of employment wherein none of the previous mentioned factors are 
present. Where the drivers in this case provide only their labor, then the 
Tribunal cannot find the evidence demonstrates they are customarily engaged in an 
independently established entity as required by Test "C". 
Although only one portion of the test need to fail to conclude these services 
constitute employment, the Tribunal finds both test "A" and "C" of Section 
35-4-22(j)(5) have not been met. Therefore, the Tribunal must hold the services 
performed by the drivers constitute employment subject to unemployment insurance 
coverage and the auditor correctly included wages paid to these individuals 
within his audit findings. 
OO90 
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The Tribunal affirms the Department's decision dated May 23, 1986 holding wages 
paid to drivers contracting with the employer constitute wages for service as 
employment pursuant to Section 35-4-22(j)(l), 35-4-22(j)(5) and 35-4-22(p) of the 
Utah Employment Security Act. 
Kenneth^A.'Ma. 
Administrative L? 
APPEALS TRIE 
This decision will become final unless within ten days from October 28, 1986, 
further written appeal is made to the Board of Review (P. 0. Box 11600, Salt Lake 
City, Utah 84147) setting forth grounds upon which the appeal is made. 
cc: Dexter Anderson 
Star Route 52 
Fillmore, Utah 84631 
^031 
BOARD OF REVIEW 
The Industrial Commission of Utah 
Unemployment Compensation Appeals 
SMH/KM/WMF/mgn 
ELLISON, INC. 
Employer No. 4-128112-0 
vs. 
DEPARTMENT OF EMPLOYMENT SECURITY 
APPENDIX C 
Case No. 86-A-3577 
DECISION 
Case No. 86-BR-549 
After careful consideration of the record and testimony in the 
above-ent i t l ed matter, the Board of Review finds the dec is ion of the 
Administrative Law Judge to be fa i r and unbiased and supported by com-
petent evidence and, t h e r e f o r e , affirms such decis ion holding that wages 
paid to drivers contract ing with the employer, E l l i s o n , I n c . , cons t i tu te 
wages for s e r v i c e as employment pursuant to § § 3 5 - 4 - 2 2 ( j ) ( l ) , 35 -4 -22 ( j ) (5 ) 
and 35-4-22(p) of the Utah Employment Security Act. In so holding, the 
Board of Review hereby adopts the f indings of fac t and conclusion of law 
of the dec i s ion of the Administrative Law Judge. 
This dec i s ion wi l l become f inal ten days a f ter the date of mail-
ing hereof, and any further appeal must be made d i r e c t l y with the Court of 
Appeals, 230 South 500 East , Su i te 300, Salt Lake Ci ty , Utah, within ten 
days a f ter t h i s dec i s ion becomes f i n a l . If the appeal i s f i l e d af ter the 
month of January 1987, the appeal should be f i l e d with the Court of Appeals 
in Suite 400 at the above address. To f i l e an appeal with the Court of 
Appeals, you must submit to the Clerk of the Court a Pe t i t i on for Writ of 
Review s e t t i n g forth the reasons for appeal, pursuant to §35-4-10( i ) of 
the Utah Employment Security Act, followed by a Docketing Statement and a 
Legal Brief . 
Dated t h i s 6th day of January, 1987. 
Date Mailed: January 8 , 1987. 
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§ 3 5 - 4 - 6 ( c ) , Utah Code Annotated 1953, as amended, provides 
as follows: 
(c) The claimant or any other party entit-
led to notice of a determination as herein 
provided may file an appeal from such de-
termination with an appeal referee within 
ten days after the date of mailing of the 
notice to his last known address or, if 
such notice is not mailed, within ten days 
after the date of delivery of such notice. 
Rule J . 2 . of the Unemployment Insurance Rules of the De-
partment of Employment Security, pertaining to §35-4-6(c) of 
the Utah Employment Security Act, provides as follows: 
J. REASONABLE OPPORTUNITY FOR FAIR HEARING 
2. Hearing of Appeal 
a. All hearings will be conducted inform-
ally and in such manner as to protect the 
rights of the parties. All issues relevant 
to the appeal will be considered and passed 
upon. The decision of the Appeals referee 
hereafter referred to as Administrative Law 
Judge, will be based solely on the testi-
mony and evidence presented at the hearing. 
b. Al 
gi ven 
will b 
heard 
probat 
cross-
evi den 
Judge 
and ru 
Oral 
whethe 
rul es 
be gi v 
fi ndi n 
contes 
1 te 
unde 
e gi v 
and p 
i ve 
exami 
ce su 
will 
1 e o 
or 
r 
of 
en 
9 
wr 
or 
ev 
i 
of 
ted 
sti mo 
r oat 
en an 
resen 
val ue 
nati o 
bmi tt 
di r 
n the 
i tten 
not 
i dene 
ts p 
fact 
hears 
ny of 
h. An 
adequ 
t any 
and 
n or 
ed. T 
ect th 
adrni s 
e v i d e 
conf o 
e, may 
roper 
will 
ay. A 
wi t 
y pa 
ate o 
perti 
to k 
other 
he Ad 
e or 
sibil 
nee 
rmi ng 
be a 
wei g 
be b 
ny o 
nesse 
rty t 
pport 
nent 
now a 
wi se 
mi ni s 
der o 
ity o 
of a 
to 
ccept 
ht. 
ased 
ffici 
s wi 
o an 
unity 
evi de 
nd re 
any 
trati 
f tes 
f evi 
ny n 
the 
ed an 
Howev 
sole 
al r 
11 be 
appeal 
to be 
nee of 
but by 
other 
ve Law 
ti mony 
dence. 
atu re, 
1 egal 
d wi 11 
er, no 
ly on 
ecords 
APPENDIX D (page 2) 
of the Department, including reports sub-
mitted in connection with the a d m i n i s t r a -
tion of the Employment Security Act may be 
included in the record. The Administrative 
Law Judge may take such additional evidence 
as is deemed necessary. 
c. The parties to an appeal, with consent 
of the Administrative Law J u d g e , may stip-
ulate to the facts involved. The A d m i n i s -
trative Law Judge may decide the appeal on 
the basis of such facts, or in his discre-
tion, may set the appeal for hearing and 
take such further evidence as deemed neces-
sary to determine the a p p e a l . 
d. The Administrative Law Judge may re-
quire portions of the evidence to be t r a n s -
scribed as necessary for rendering a d e c i -
sion. 
§ 3 5 - 4 - 1 0 ( i ) , Utah Code Annotated 19b3, as amended, provides 
as f o i l o w s : 
10(i ) Within ten days after the decision 
of the board of review has become final, 
any aggrieved party may secure judicial 
review by commencing an action in the su-
preme court against the board of review for 
the review of its decision in which action 
any other party to the proceeding before 
the board of review shall be made a defen-
dant. In that action a petition which need 
not be verified but must state the grounds 
upon which a review is sought shall be 
served upon a member of the board of review 
or upon that person the board of review 
designates and service is deemed completed 
service on all parties but there shall be 
left with the party served as many copies 
of the petition as there are defendants and 
the board of review shall mail one copy to 
each d e f e n d a n t . With its answer, the board 
of review shall certify and file with the 
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court all documents and papers and a trans-
cript of all testimony taken in the matter 
together with its findings of fact and de-
cision. 
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§ 3 5 - 4 - l l ( b ) , Utah Code Annotated 1953, as amended, pro-
vides as follows: 
ADOPTION OF RULES. 
(b) General rules and special orders may 
be adopted, amended, or rescinded by the 
commission only after an appropriately 
noticed public hearing or opportunity to be 
heard thereon. Regulations of the commis-
sion may be adopted, amended, or rescinded 
and become effective as prescribed by the 
commission. General rules become effective 
ten days after filing with the lieutenant 
governor and publication in one or more 
newspapers of general circulation in this 
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state as the commission shall prescribe. 
Special orders become effective ten days 
after notification or mailing to the last 
known address of the individuals or con-
cerns affected thereby. 
§ 3 5 - 4 - 2 2 ( j ) ( 1 ) , Utah Code Annotated 19b3, as amended, pro-
vides as follows: 
(j)(l) " Empl oyment" means any service per-
formed prior to January 1, 1972, which was 
employment as defined in the Utah Unem-
ployment Compensation Law prior to the ef-
fective date of this act, and subject to 
the other provisions of this subsection, 
service performed after December 31, 1971, 
including service in interstate commerce, 
and service as an officer of a corporation 
performed for wages or under any contract 
of hire written or oral, express or im-
plied. 
§35-4-22(j)(5) , Utah Code Annotated 1953, as amended, pro-
vi des as fol1ows: 
(j)(5) Services performed by an individual 
for wages or under any contract of hire, 
written or oral, express or implied, are 
deemed to be employment subject to this act 
unless and until it is shown to the satis-
faction of the commission that: 
(j)(5)(A) The individual has been and will 
continue to be free from control or direc-
tion over the performance of those serv-
ices, both under his contract of hire and 
i n fact; 
(j ) (5) (B ) The service is either outside 
the usual course of business for which the 
service is Derforrned or that the service is 
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performed outside of all the places of bus-
iness of the enterprise for which the serv-
ice is performed; and 
(J)(5)(C) The individual is customarily 
engaged in an independently established 
trade, occupation, profession, or business 
of the same nature as that involved in the 
contract of service. 
4 - 2 2 ( p ) , Utah Code Annotated 1953, as amended, pro-
fol1ows: 
(p) "Wages" means all remuneration for 
personal services including commissions and 
bonuses and the cash value of all remunera-
tion in any medium other than cash. Gratu-
ities customarily received by an individual 
in the course of his employment from per-
sons other than his employing unit are 
treated as wages received from his employ-
ing unit. The reasonable cash value of re-
muneration in any medium other than cash 
and the reasonable amount of gratuities 
shall be estimated and determined in accor-
dance with rules prescribed by the commis-
sion; provided, that "wages" shall not 
i nclude: 
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EXHIBIT 4 
TITLE/REGISTR ATION 0ISF LAV 
PLflTE-NCf OWNER STREET ADDRESS 
57873 ELLISON INC STfiR RT 231 
CITY St ZIP CO DIST VALUE MICROFILM 
FILLMORE UT 84631 14 0099 19748562333 FREV REGISTRR 
RENEWRL-DflTE TYPE TITLE-NO TYPE T-DflTE PAYMENT P-SAFETV ST YR PLATE-
. Ol 86 4 X 009000 UT So 57; 
•HICLE DESCRIPTION: VIN 272913K VIN-ST-FLG 
STATUS TYPE MfiKE STYLE MODEL YR CVL WT FUEL DISFL NADA-KEY TRi 
Tfl KW_ 272 73 06 SO. D 1 04; 
ISSEE INFORMATION: 
NAME STREET RDDRESS CITY ST ZIP 
EN HOLDER INFORMATION: 
NAME STREET ADDRESS CITY ST ZIF 
A 
MMENTS AREA: 
K AMER 5377 N FRESNO ST FRESNO CA 33700 
OP-ID EXAM-
58 90S 
TITLE/REGISTRATION DISPLAY 
PLATE-NO OWNER STREET ADDRESS 
800625 GARY HOWARD & ASSOCIATES INC STAR RTE BX 23 
CITY ST ZIP CO DIST VALUE MICROFILM 
FILLMORE UT 84631 14 0 33558564076 FREV REGISTRRT 
RENEWAL-DATE TVFE TITLE-NO TYPE T-DATE PAYMENT P-SAFETY ST YR PLRTE-
01 87 4 X 090909 
HICLE DESCRIPTION: VIN 4XP6R27X6FN173303 VIN-ST-FLG 
STATUS TYPE MAKE STYLE MODEL YR CVL WT FUEL DISFL NADA-KEV TRA 
F TA £IEB_ DS C0E362 85 96 £0 D -*.* Oil 
5SEE INFORMATION: 0011 
NAME STREET RDDRESS CITY ST ' ZIP 
-ISON INC STAR RTE BX 231 FILLMORE UT 84631 
•1ENTS AREA: 
OF-ID EXPM-
5050 898 
TITLE/REGISTRfiTION DISPLAY 
PLATE-NO OWNER ADDCMnTv u fn „N 
O0669 ELLISON DRVID L STAR i A K K t M U 1 ^ h (™9e 4; 
CITY ST ZIP CO 01 ST VALUE MI CROP IL.. 
FILLMORE UT 3M61:1 14 0009 10743361:802 FREV REGISTPRT 
RENEWRL-ORTE TYPE TITLE-NO TYPE T-DRTE FRYMENT P-SAFETV ST YR PLRTE-
01 36 4 2114321 C 030334 UT 36 60c 
ilCLE DESCRIPTION: VIN 1XF6R27X3ED169737 VIN-ST-PLG 
STATUS TYPE MAKE STYLE MODEL YR CVL WT FUEL DISPL NADfi-KEV TRi 
Tfl PTRB DS C0E362 34 06 S3 D 1 04i 
5SEE INFORMATION: 
NAME STREET ADDRESS CITY ST ZIP 
LI SON INC STRR RT 231 FILLMORE UT 34631 
EN HOLDER INFORMATION: 
NRME STREET RDDRESS CITY ST ZIP 
RST SEC LEASING 331 E BROADWAY SLC UT 3411S 
iMMENTS AREA: 
OP-ID EXAr-
58 • 0? 
TITLE/REGISTRfiTION DISPLfiV 
PLATE-NO OWNER STREET ADDRESS 
58986 ELLISON INC STAR RT 231 
CITY ST ZIP CO DI ST VALUE MICROFILM 
FILLMORE* UT S4631 _ 14 8888-11773546313 FREV, REGISTRi 
RENEWAL-DATE TYPE TITLE-NO TYPE T-DRTE FRYMENT F-SAFETV ST YR FLAT' 
81 36 4 2496739 L 871835 UT 36 
EH I CLE DESCRIPTION: VIN 223338 ••'T^ -r" ~:J3 
STATUS TYPE MAKE STYLE MODEL YR CYL -r- =• EL DISPL NnDfi-KEY T 
Tfi KW_ 223 v. •"£ S8_ D i 8 
ESSEE INFORMATION 
_
 ?., :ci M E STREET ADDRESS CITY ST ZIF 
LLISON INC STAR 231 FILLMORE UT 3463 
IEN HOLDER INFORMATION: 
NAME • STREET ADDRESS CITY ST ZIF 
iKbl SECURITY BANK OF UT BX 748 FILLMORE UT 3463 
GMMENTS AREA: 
EXHIBIT J i 
uc=oee. i fit- UrcM AT I ON : 
NRME STREET RDDRESS C I TV ST Z IP 
JAM UTLEV INC N/f i FLOWELL UT 3463 
. IEN HOLDER INFORM ATION: 
NnME SI REST RDDRESS APPENDIX E (Page 5) 
•IRST SECURITY BANK 6 1 S MRIN F I L L ! 
:OMMENTS RRER. 
OP- ID EXAi 
~ * ~ ~ ~ — 30 2> 
TITLE/REG1STRRTION DISPLRV 
FLfiTE-NO OWNER STREET RDDRESS 
C16748 ELLISON DRVID BX 212C 
CI TV ST ZIP CO DIST VRUJE MICROFILM 
FILLMORE UT 84631 14 9839 31238487362 PREV REGISTRY 
RENEWAL-DATE TVPE TITLE-NO TVPE T-DRTE PflVMENT P-SRFETV ST VR PLRTE 
01 85 4 _ 000980 UT 85 B32 
IHICLE DESCRIPTION: VIN 27523 ^ * ' VIN-ST-FLG 
TRTUS TYPEr_J3@KE 
L LL LUXiCW- ;., 
•.SSEE INFORMATION: \fV-Jf 
NRME STREET ADDRESS CI TV ST ZIP 
iM UTLEV INC N/fi FLOWELL UT S4631 
EN HOLDER INFORMATION: 
NAME STREET ADDRESS CITV ST ZIP 
MMENTS AREA: 
BA R U ENTERPRISES 
STA V t_J3fl STVLE MODEL VR CVL WT FUEL DISPL NRDR-KEV TR 
LL UJIILU-
 ; . SEM 56 1 95 
59 29S 
TITLE/REGISTRRTION DISFLfiV 
PLATE-NO^ OWNER STREET RDDRESS 
NR8752 ELLISON DRVID SR BX 227 
CITV ST ZIP CO DIST VALUE MICROFILM 
FILLMORE UT 84631 14 888© 68525685576 PREV REGISTRRT 
RENEWAL-DATE TVPE TITLE-NO TVPE T-DATE PAYMENT P-SAFETV ST VR PLATE-! 
08 36 V 2043301 L 960484 UT 86 NR87: 
IICLE DESCRIPTION: VIN F82F3U35131 VIN-ST-FLG 
TflTUS TYPE MAKE STVLE MODEL VR CVL WT FUEL DISPL NRDfi-K'EV TRfi?-
TC FORD TRK 58 83 12 G 1 8325 
SEE INFORMRTTtSfT: —i-
NAME STREET ADDRESS CITV ST ZIP 
N HOLDER INFORMATION: 
NAME STREET ADDRESS CITV ST ZIP 
5T SEC BK OF UT BX 748 FILLMORE UT 84631 
•1ENTS RRER. 
CP-ID EXRM-O 
OR 66S6 
IXHIBIT l o 
0013 
• 59112 ELLISON DAVID 
CITV — — ST ZIP CO DIST VfiLUE MICRO. xLM 
ILLMORE UT 34631 14 0008 38743453132 PREV REGISTRATH 
ENEWRL-DATE TYPE TITLE-NO TYPE T-DATE PAYMENT P-SRFETY ST YR FLATc-N 
01 35 4 L 821438 
CLE DESCRIPTION: VIN CA513HP132604 APPENDIX E (Paqe 6) 
'hTUS TYPE MAKE STYLE MODEL YR CYL WT FUEL 
L Tfi ..FRHT TRK SO SO D 1 0327 
SEE INFORMATION. 
NAME -? STREET ADDRESS CITY ST ZIP 
ELL RICHARD ^ 7304 S 208 WEST MIDVALE UT S4047 
N HOLDER INFORMATION: 
HPJKE STREET fiDDRESS CITY ST ZIP 
IGHTLINER CREDIT CORP BX 4551 PORTLAND OR 37283 
iMENTS AREA: 
OF-ID EXAM-
39 • • 233 
TITLE/REGISTRATION DISPLAY 
PLATE-NO OWNER STREET ADDRESS 
68823 ELLISON DAVID BX 212C 
CITY ST ZIP CO DIST VALUE MICROFILM 
FILLMORE UT 34631 14 0888 312S3407S61 PREV REG I SIR A" 
RENEWAL-DATE TYFE TITLE-NO TYPE T-DATE PAYMENT P-SAFETY ST YR PLATE-
01 S5 4 N 888888 UT S3 54! 
HICLE DESCRIPTION: VIN TDCS24V686866 VIN-ST-FLG 
STATUS TYPE MAKE STYLE MODEL YR CYL WT FUEL DISFL NADA-KEY TR 
L TA §MCJ TL DC3DC3* 74 86 38 D 1 85 
LSSEE INFORMATION: 
NRME "7 STREET ADDRESS CITY ST ZIP 
=H1 UTLEY INC- l/ N/A FLOWELL UT 34631 
IEN HOLDER INFORMATION: 
NfiKE STREET ADDRESS CITY ST ZIP 
ONE 
OMMENTS AREA: 
CP-ID EXAi 
— — _ 30 2; 
A) TITLE/REGISTRATION DISPLAY 
^PLATE-NO OWNER ~ STREET ADDRESS 
68838 ELLISON DAVID . BX 212C 
CITY ST ZIP CO DIST VALUE MICROFILM 
FILLMORE UT 34631 14 8888 31233487363 PREV REGIST? 
RENEWAL-DATE TYFE TITLE-NO TYPE T-DATE PAYMENT F-SAFETY ST YR FLAT 
©l-SS 4 L 120573 UT S3 I 
VEHICLE DESCRIPTION: VIN CA213HP114786 VIN-ST-FLG 
.^TATU-. TYPE MAKE STYLE MODEL YR CYL WT FUEL DISFL NADA-KEY 
L TA ITRTTTT CA2 75 86 38 D 1 
LESSEE INFORMATION: 
NAME STREET ADDRESS CITY ST ZI 
SAM UTLEY INC >/ N/A FLOWELL UT S46 
LIEN HOLDER INFORMATION: HfiME STREET ADDRESS CITY ST ZI F RST SECU ITY BANK 61 S MAIN FILLMORE U 34*COMMENTS A EA: !"%#••••% A ~~_,~ '.^LA E-NO OWNER z-1 r.c£T ADDRESS. C16743 ELLISON DAVID BX £ ^ " Q014 . ._ p I T V ST ZIP CO DIST VALUE MICROFILM MfiR  U S463 14 8888 31233487362 PREV REGISRL-DATE TYPE TITLE-NO TYP T- AT  FAY ENT -SAF ST YR PL*5 4 --..ass^^-. VIN- -FL
INDEPENDENT CONTRACTOR AGREEMENT 
APPENDIX E (Page 7) 
THIS CONTRACT is made between ELLISON, INC., a Utah 
corporation, of Flowell, UT 84631, herein referred to as 
Owner# and ^ 
of
 9 herein re-
ferred to as Contractor, 
RECITALS 
1) Owner owns and operates a commodities and truck 
brokerage business at Flowell, Millard County, State of 
Utah, and Owner desires to have the following services per-
formed by Contractor, to-wit: 
2) Contractor agrees to perform these services as 
outlined herein in this agreement for Owner under the terms 
and conditions set forth, in this Contract* 
In consideration of the mutual promises set forth here-
in, it is agreed by and between the Owner and Contractor: 
3) The work performed by the Contractor includes all 
services generally performed by contractors in this usual 
line of business including but not limited to the following: 
(Cross out those requirements not applicable to this 
agreement,) 
a) Providing for himself all required chauf-
feur's licenses, licenses, medical cards, and other permits 
required of a person engaged in this type of work by any 
local state or federal government agency* 
b) Contractor shall operate any equipment or 
motor vehicles belonging to Owner as may be assigned to 
him, in a reasonable and good workmanlike manner, 
c)* Contractor shall operate said equipment ac-
cording to all laws and regulations in effect wherever Con-
tractor may operate it. 
d) Contractor shall be liable for any damage 
to any equipment assigned to Contractor as a result of his 
negligent or intentional acts, 
e) Contractor shall be liable to Owner for any 
loss or destruction of any ropes, chains, binders, tarps, 
spare tires, wheels, and tools, or other equipment furnished 
EXHIBIT _2a-
0015 
APPENDIX E (Page 8) 
b y owner for the use by Contractor, reasonable wear and tear 
- i o e c t e d . ,. , - h , i l return a l l equipment, 
e x p e
 f ) contractor sha l l r " u '
 C o n t r a c t o r to t o o l s , and suppl ies in the P ° " « s 1 ^ the event he should Ovteri posses s ion . Fillmore, U t a h . ^ t ^
 c o s e 
t f r e t u r n i n g i n y ^ c T u ^ n o f s o returned to m i m o r e . 
- a h -
 g ) Contractor sha l^pay or d e f e n d ^ a i n s t any 
£ *.K« law which he may receive 
v i o l a t i o n s of the law " ^ equipment, 
course of h i s ^ r a t i o n of a n y ^ e q P ^
 f o J f any c i t a -
Owner shal l t>e K J faul ty equipment or 
Is required at Fil lmore. Utah. 
as reqm Owner i s authorized 
4 ) Contractor hereby agrees t h a ^ . ^ ^ 
to deduct and withhold from any co^p ^ ^
 a n ( 3 e x p e n s e s 
S 2 S o y S t h e r c o n t r a c t r t o Owner hereunder. 
c o n d u c t and c o n t r o l ^ ^ ^  ^ ^  ^ ^ _ ^ 
or e m p l o y e e ^ O w n e r ^ J J g . S E f & t Owner does not agree 
to use ^t0r~Z^^V?£Z^^ 
' I V ^ J ^ & ^ ^ ^ J * , - s i g n eaT/con'tractor 
^ o ^ : " tn,is Contract may " J ^ ' ^ . l of Owner 
& - S » & ? U S 5 of the Owner _ 
7 ) The work to be P^ormed under tax C o n t r a c t o r 
Z ^ Entirely at Contractor s " s * ' a
 i X 1 n o t 
^ e c t r f c a f l y a f r e e f a n d understands that the Own 
. EXHIBIT 
APPENDIX E (Page 9) 
provide workman's compensation insurance covering injuries 
to or death of the Contractor, and Contractor shall provide 
for himself any such medical insurance and life insurance 
which he may desire in connection with this Contract* 
8) Contractor hereby agrees to pay all costs and rea-
sonable attorney's fees in the event this Contract is placed 
with an attorney for purposes of enforcing the provisions 
herein. 
9) Either party may cancel this Contract on —*^ 
days' written notice to the other party; otherwise, the Con-
tract will remain in full force and effect from the date 
hereof• 
DATED this day of , 19 
CONTRACTOR 
DAVE ELLISON, President 
ELLISON, INC. 
EXHIBIT A c> 
0027 
RM625A 
B/.7/S4 
S&MCE 
DATE MAILED Q 4 / 2 4 / 8 6 
DATE WAGES REQUESTED 
FROM EMPLOYER 0 4 / 2 4 / 8 6 
DONALD K BENNETT 
P 0 BOX 335 
ORANGEVILLE UT 84537 
TO: 
Complete and Return 
this form within 48 hours. 
APPENDIX E (Page 10) 
SEP 
r.\j. Q U A i 11 NJ« 
SLC, Utah 84147 
n LO 5 9 
EFFECTIVE DATE 0 4 / 1 3 / 8 6 
O P U W 
SOC. SEC. NO. 5 2 9 - 9 0 - 8 1 6 3 
EMPLOYER 
NAME. E L L I B f l N S I N C 
EMPLOYER 
.ACCT. NO 
Your employer has not answered our request for a report of your wages. The total amount of benefits to which you woul< 
be entitled cannot be determined without this Information. Please complete and return this form Immediately. Th 
information furnished on this form will not be used in computing your benefit amount unless it is returned to thi 
Department within 10 days from the date mailed. If it is not returned timely, your benefit amount will have to b 
computed from wage reports received which may result in your being found ineligible. 
CD Please contact your employer to obtain your wages. The employer should sign this form if he/she has helped you. 
GO What is the reason for separation from this employer? CUx\ & 
G-D Have you recarved or will you receive severance or vacation pay for any period following your separation from this employe 
Yes D No ENf "Yes" show period of time and amount . 
[ 3 if you cannot obtain wages from your employer, complete all of the following items and submit it with proof of your earnings, SL 
orm and check stubs. If n 
jnf> stfrt* flu Er •/rto&tjeopu-u 
as W-2 f o proof of your earnings is available, please explain the source of yoar information. 
Owner's Name 
lu. Er*pit^i 
. Address where work performed F* f'n\OtC > U T Q *l 
TV 
D*. 
rpe of work (Jnttir Pftvmiiswum** EllrSdhS, I5»o.. Fi'//nurc. Or 
a to _ — . . *% _ _ 1 ast D a u . o. 
mred ^UnUJtlS ^ ' t^yfc./S^ ms 
EARNINGS: Show gross earnings (earnings before deductions) by 
calendar quarter for the period of time you worked. 
OFFICE 
COOES 
CALENOAR QUARTERS 
BEGINNING 
1 01 /01 /85 
04 /01 /85 
07 /01 /85 
10/01/85 
ENOING 
03 /31 /85 
06 /30 /85 
09 /30 /85 
12/31/85 
GROSS UTAH WAGES 
(If Nona So State) 
A £56• (&Q 
3, ^ t » 5 - 0 0 
y 
1 FOR OFFICE USE ONLY 
C1, C2, W2, CS, OTHER 
Reviewed & Authorized by CO. daknt 
I Oal 
n/iimiT FXWBITJ. 
SIGN AND RETURN THIS FORM IN THE ENCLOSED ENVELOPE IMMEDIATELY. 
IF YOU NEED ASSISTANCE, YOU MAY CONTACT YOUR LOCAL JOB SERVICE OFFICE. 
I certify the information entered is true and correct to the best of my 
knowledge and belief. I understand any over payment of benefits 
paid me as a result of this information will have to be repaid I also 
understand that the law provides penalties for false statements 
made to obtain ben 
0021 
CLAIMANT'S SIGNATURE 
EmployWt Signature 
fpt &&t9tt& <ZfcL~*3C'ft ~fa*gjji<±^jUik- 5 
i / V A I rt*ei>c DCoaneuTiiTiuc 
G A«*«n 
•stM'or 
El l ison, Inc. 
Flowell 
Utah 84631 
swwaZZ Utah Department 
of Employment Security 
, H M r W A , r c M W W , c n , M , , APPENDIX E (Page 11) 
May 23, 1986 
St»ph#»n f 
Commission ( 
Walter T 
Comr 
Lenice I 
Comn 
Status Determination 
Having been assigned an audit for the purpose of obtaining facts as 
to whether Ellison, Inc. is a subject employer under the Utah Employment 
Security Act, the following information was found: 
a. The Corporation is involved in interstate trucking. 
b. The Corporation owns or is the lien holder of seven tractor-
trailers. 
c. The trucks haul hay from Dave Ellison's farm (the President of 
the Corporation) or other farms in the area to California dairy 
farms. They then back haul non-agricultural goods back into 
Utah. 
d. The drivers drove the Corporation trucks after signing a 
contractor agreement (copy enclosed). 
e. Drivers were to be paid 20% of gross income from the haul per 
the contract, but in fact were paid per mileage, (mileage chart 
included) 
f. Ellison, Inc. runs an ad in the Yellow Pages for buying, 
selling, trading and trucking alfalfa products. 
Sections 35-4-22( j)(l), 35-4-22(p), and 35-4-22(j)(5) of the Utah 
Employment Security Act states: 
(j)(l) "Employment" means any service performed prior to 
January 1, 1972, which was employment as defined in the Utah 
Unemployment Compensation Law prior to the effective date of 
this act, and subject to the other provisions of this 
subsection, service performed after December 31, 1971, 
including service in interstate commerce, and service as an 
officer of a corporation performed for wages or under any 
contract of hire written or oral, express or implied. 
(p)"Wages" means all remuneration for personal services 
including commissions and bonuses and the cash value of all 
remuneration in any medium other than cash. . . 
(j)(5) Services performed by an individual for wages or 
under any contract of hire, written or oral, express or 
implied, are deemed to be employment subject to this act 
unless and until it is shown to the satisfaction of the 0 0 ? 5 
commission that: 
JOB SERVICE CENTEn • 1234 South Main Stu-H - P.O. Box 11800 - Salt Lake City. Utah 84f i ATM4J4 In 53ai?3t 
El l ison, Inc. - 2 -
APPENDIX E (Page 12) 
May 23, 1986 
(A) The individual has beren and will continue to be 
free from control or direction over the performance 
of those services, both under his contract of hire 
and in fact; 
(B)* The service is either outside the usual course of 
the business for which the service is performed or 
that the service is performed outside of all the 
places of business of the enterprise for which the 
service is performed; and 
(C) The individual is customarily engaged in an 
independently established trade, occupation, 
profession, or business of the same nature as that 
involved in the contract of service. 
*Not applicable to services occurring after April 25, 1986 due to law 
change. 
The drivers performed a personal service and received remuneration 
based upon that service. They then come under the Utah Employment Security Act 
unless exempted by satisfying all three of the (A),(B)and (C) provisions of 
Section 5-4~22(j)(5). 
The (A) provisions is not satisfied because the drivers must account 
for expenditures; maintenance and care of equipment. 
The (B) provision is satisfied because service is performed outside the 
place of business. 
The (C) provision is not satisfied because the drivers have not 
established themselves as owner-operators of their own trucks, but use Ellison, 
Inc. trucks. Being an operator of another's truck does not establish one in 
their own independent trade, occupation, profession or business. 
From the facts obtained, I have .determined that Ellison, Inc. come 
under the provisions of the Utah Employment Security Act. This determination 
becomes final unless a written appeal is received within ten days from the date 
of this letter. 
Also included is a copy of the audit and amount owing. The audit 
covers all employment except for the year 1986. Report forms for 1986 are also 
included. 
EXHIBIT JL Sincerely, 
L. Drew Christensen 
Field Auditor 0 0 2 6 
j l 
SCHEDULE OP UNREPORTED WAGES 
To. ELLISON, INC A c c o u n t Number 
H-mui-o 
KB a r e s u l t of an examination o f your records , I f ind that the amounts shown on the schedule below were not inc luded in your reports to the Depsr 
of Employment Security* I t i s *y detersi ination that under the p r o v i s i o n s of the Utah Eap 1 oyment ^gecuj^ircy^ fat, t h e s e amounts ahould hsve been repo 
THIS DETERMINATION BECOMES FINAL UNLESS APPEALED WITHIN TEN DAYS. 
Signed n.,. S*/?^ r<£ 
NAME 
1 Curt Wilcox . J 
II Don Cannor | 
1 Kerry Rowley 
Michael Stevens 
Max Bishop 
Robert Hernandez 
Rav Carpenter 
Devin Rhodes 
Dave Sobilsky 
Jim Rhoees 
R, S, E l l i son 
Dusty Bonton 
Dave Johnson 
I Don Bennett 
Paul B o l e s 
Rngpr P h a p p p l l 
K e i t h H a 7 P l t n n 
Ralph Taylor 
II O 
» rvHlRlT 
1 " LAmDll 
YEAR 19 Ad 
FIRST 1 
3 
\ SECOND 1 
1.857 ! 
363 j 
u» 
THIRD 1 
4.759 ! 
5.497 j 
4 f 1 7 4 
6,080 
3,930 
650 
1.290 
9 7 7 
1RR 
50 
?fifi 
1 . 3 5 7 
FOURTH 
4.565 
7.052 
5 t f i8? 
5.937 
5,003 
YEAR 
FIRST 1 
4.490 
6.170 
6.452 ! 
6.409 
5,392 
? f 71f i 
SECOND 1 
6.722 
5P877 | 
5 . 5 4 7 
715 
5.979 ! 
3 , 6 7 3 
1 ,?Rn 
I 175 
1Q85 
THIRD 
6 t434 
5 r 6 9 4 
fif?71 
5.068 j 
L265 
b .448 
t .645 
FOURTH 
5 f 9 5 0 
5 , 0 2 3 
4 , 8 4 0 
6.213 
8 8 9 
4.077 
5.783 
Q^Q 
2 , 7 0 4 
l ". YEAR. . . . _ _ . _ 
FIRST SEQMD . ,TUIBO_ 
APPENC 
LU
 
1 '—' X 
m 
a> 
CO 
roy 
Form 91-A 
Rev. 5/79 
NOTICE OF APPEAL 
DATE 
E l l i s o n , I n c 
F lowe l l , Utah 84631 
MAY 3 0 1985 
!*-.% ft 
rD»jri. of £mploym«r,! Security 
flEJD AUDiT 
APPENDIX E (Page 14) 
r-* D £ s ,-.' 
V ^ APPEALS j> , 
V-^X UTAH .<<£' 
Utah Department of Employment Secur i ty 
1234 South Main Street 
Sal t Lake C i t y , Utah 84147 
Gentlemen: 
I acknowledge receipt of determination dated ^/l^/fri . 
I am not in agreement with this determination for the following 
reasons: 
X &>/.'** £//>fi,-y ?«t. /> py,w,V Ly (MB) ±(c)pwlsStAS of Xe^<cs/S-y-ii( 
(Continue on reverse or attach additional pages) 
I request that a review be made and that I be notified of the 
results. 
Employer's Name 
By %J^f J £t£ is*t^S\ 
Signed 
EXHIBIT 2 
0028 
JUDGE is several sheets labeled 5A through 5F. These are the auditor's 
audited. Exhibit #6 is the Status 
- this is per status letter. Is that 
:HRISTENSEN 
UDGE 
NDERSON 
UDGE 
HRISTENSEN 
JD6E 
-LISON 
1RISTENSEN 
JDGE 
.LISON 
IDGE 
1IS0N 
DGE 
OERSON 
DGE 
)ERS0N 
APPENDIX E (Page 15) 
Exhibit #5 
worksheets for each one of the years 
Reported completed by the Department 
your initials there Mr. Christensen? 
Yes. 
Exhibit 
Excuse me, can I look at that? 
Exhibit #7 is a wage schedule. A break down of payments for various trips 
which the drivers might take for Ellison and also a breakdown for a particulai 
service that may be performed by the drivers. Mr. Christensen, can you tell 
me what Exhibit 8 through 8d might be? 
These were given to me before I ever contacted Mr. Ellison. They are from 
the Motor Vehicle Department, listing of registrations of various vehicles 
listed either Mr. Ellison or Ellison, Inc. 
They are labeled 8a through 8d. Exhibit #9 is in three parts labeled 9a throu 
9c, this is the Independent Contractor Agreement. It does not have any 
particular contractor's name on it, however it bears the signature of David 
Ellison. I assume this is a sample contract that is used? 
That was filled out, these auditors took the names offwith liquid paper. 
I wiped out the names so -
Alright, this is a sample contract -
No it's a legitimate contract. 
Is that your signature on that document? 
Yes. 
Exhibit #10a and 10b is a subpoena issued to David Ellison as President of 
Ellison, Inc. and 10b is Return of Service that this subpoena was served to 
Mr. Ellison. Exhibit 11 is two parts 11a and lib. This is a statement by 
claimant of work and wages filed by Donald K. Bennett, a driver who had 
contracted with Ellison, lib is a list of payments he received. 
I will receive those into the record, 1 through lib, subject to comment or 
exception. Before we proceed further gentlemen, do any of you need to take a 
few moments to further look over these documents? 
...FOR JUST A MINUTE 
Alright. Also did the employer and employer representative receive a brochure 
entitled "Unemployment Insurance Appeals Information"? 
. .I am sorry would you repeat that? 
0047 
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Did you receive a small leaflet explaining the appeal hearing and your 
appeal rights? 
I haven't seen that. APPENDIX E <Pa9* 16' 
I don't recall having... 
That is generally sent out, you should have receive that with your notice. 
In the event that it was not received, let me mention a couple of items that 
are important for you to understand. This will be the only hearing which any 
evidence or testimony may be submitted. Should either party, the Department 
or yourself, desire to appeal the decision that will be rendered as a result 
of this hearing, that appeal would be made to The Board of Review. There is 
also a level of appeal from The Board of Review, The Supreme Court. The 
reason why this is the only hearing is that The Board of Review and The Supre 
Court do not hold hearings as we are, they are looking at a transcript of thi 
recording, in addition to any evidence that is entered into the record as e> 
hibits and from those sources they would issue their decision. Is that undei 
stood by both parties? 
Yes. 
Okay. Counsel, I will give you a few more moments to look over those docume 
and we will get under way. While you are doing that I will get ahold of the 
well, we will get into Mr. Christensen's testimony before we get into the ot 
witnesses. 
ANDERSON 
JUDGE 
CHRISTENSEN 
JUDGE 
CHRISTENSEN. 
JUDGE 
CHRISTENSEN 
JUDGE 
CHRISTENSEN 
I think we are ready. 
Alright. OATH GIVEN TO MR. CHRISTENSEN. Answered in the affirmative. 
Please state your name and position with the Department? 
Name is Drew Christensen, I am a Field Auditor with Job Service. 
Thank you Mr. Christensen. Would you begin by explaining the basis of your 
investigation into Ellison. 
I was given an assignment to contact Mr. Ellison on possible employment the 
was not being reported. The source, I was told, was an anonymous tip. I 
contacted Mr. Ellison. He then said that to see the records I would have 
to subpoena him because he was not really happy with the concept of me doii 
an audit on the records. So I got a subpoena and I went through the recon 
at that time. 
What records did you audit? 
He brought in, basically, work sheets that show the amounts paid, the trip 
that each of the individuals made and that was broke down by quarters. 
Continue. 
Those were the main records that he brought in. There were (?) checks 
that did cover the whole time period, but there were some checks that wen 
brought in that were mainly the worksheets of the individuals. 
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JDGE 
Did you have access to any check register or journels, ledgers? 
No, there really was not a register or check stubs or such. 
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It was primarily from the worksheets? 
Right. 
What type of services did you find being performed? 
The individuals were taking a truck, mainly from the Fillmore area, I 
understand, not always, but from a farm area, hauling hay and I think it was 
to the area around Haywood, California. I am not positive on that. Deliver 
the hay down there and then, in most cases, back hauling something from the 
L.A. area to Salt Lake or someplace in Utah or maybe even Nevada. 
How were these drivers being paid? 
They were paid by a schedule - a certain amount for whereever the trip was 
from to where it was they were to drop off the load. 
How did you obtain that information? 
From this sheet. 
Who furnished you the sheet? 
Mr. Ellison. 
What elements of control did you find, Mr. Christensen? 
Basically the element of control was the ownership of the trucks. 
Do you want to expound upon that? 
The trucks belonged to either Mr. Ellison or Ellison, Inc. 
...Why does that exhibit control? 
Basically from Exhibit 8 a,b,c and d - who the trucks belonged to. 
Why did you determine that exhibited control? 
Because the ownership of the truck, who owns that, is the one who has control. 
Any other indicators of control? 
None, just the.. 
Did you make an investigation to determine whether any of these individuals 
were independently established? 
I sent out Form II to each of them, none of them were returned. 
What is a Form II? 
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It is a questionnaire that was mailed out asking the individuals their 
concept, whether they were an employee or an independent. 
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None of these were returned? How many did you send out? 
I think it was eight of them. 
Who did you send them to? 
I have the names here - Dan Camer, Mike Stevens, Max Bishop, Dave Johnson, 
Don Bennett, Paul Bole, I am not sure if that is pronounced right, Roger 
Chappel, Keith Hazelton and Ralph Taylor. 
Did you have occasion to talk with any of these drivers? 
No, none of them. I talked to two of their wives. I tried to contact 
them by phone. 
What information did you learn from the wives? 
The wives were not able to furnish me with any information. They were not 
sure what the relationship was with the business. 
I refer you to what has been labeled exhibit #9, Mr. Christenseh. This is 
the Independent Contractor Agreement. Are you familiar with this document? 
I have read through it once, is all. 
Did you find in the records such documents being signed by the drivers? 
There were three separate copies - I can't remember which names were on 
them. We made a copy of the one and then whited out the name. 
So you did see three such documents that driver's signatures? 
Um-hum. I can't tell you which ones they were now. 
On reviewing that document, Mr. Christensen, what is your opinion of that 
document? 
Well, I think that it is set up to set them up as an independent contracto 
but I don't think it really applies because the individuals don't own the 
trucks and thus do not have a business of their own. 
Why is the ownership of the truck important? 
It shows control. 
Anything else concerning this contract here. 
No. 
The individuals you include here on your audit, were a l l those drivers? 
As I understand, they were a l l drivers. The worksheets indicate that the 
were a l l making t r i p s . 0 0 5 0 
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BENNETT Yes, I did 
JUDGE Do you have those with you? OATH GIVEN AND ANSWERED IN THE AFFIRMATIVE. 
Would you state your name and address for the record 
APPENDIX E (Page 19) 
BENENTT Donald K. Bennett, p.o. Box 334, Orangeville, Utah. 
JUDGE Thank you. What is your occupation? 
BENNETT Heavy Equipment operator and truck driver. 
JUDGE During 1985, did you contract with Ellison to perform a truck driving service 
BENNETT Yeh, I went to work for him drive truck and haul hay from Delta to L.A. and 
other flatbed material back. 
JUDGE How did you go about obtaining this contract with Mr. Ellison? 
5ENNETT Well, I called him up and he was looking for a driver and a couple of weeks 
after he called me and asked me to go to work. We met in a cafe in Fillmore 
to talk about the job and he told me (intelligible)...how much I would be 
making. He did tell me that I would be paying the taxes because it was a 
contract and I would have to pay my own taxes, it was the only way to do that 
And, well when I signed the contract and stuff, I guess, I was out loading 
the hay and he brought me the papers to sign. We were putting hay on the 
truck and getting ready to go to Los Angeles. I signed them to get ready to 
go and that is about the extent I remember. 
UDGE How did he tell you you would be paid? 
ENNETT Well, he just told me that I would be paid 15<t a mile and be paid - get a 
check from him on regular pay periods. 
JDGE How often were you paid? 
ENNETT It seems like every two weeks - I can't really remember every two weeks or 
just twice a month. 
JDGE Do you have a document there labeled exhibit #7? Entitled Wage Schedule? 
INNETT That was #7? 
IDGE Yes. 
NNETT Yeh, I got that. 
DGE Does that look familiar? 
NNETT This gives a detailed list of the payments for trips. Were your trips based 
upon this type of schedule. 
NNETT Well, I guess they was. I didn't know anything about I was told that I 
would just be making 15<fc a mile and he had a trip deal set up for that 
amount for miles. 
3GE Were you paid for loading or unloading the truck? 
0055 
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Did vou haul anything on the return trip? 
Yes, we would bring back, well just shingles, anything, about anything you 
could-you could get on a flatbed. 
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How did you know whether you had a trip coming back? 
Well, when I got down there and got the hay unloaded I would call him and 
he would tell me where to go and pick it up and where it was supposed to be 
delivered. I would go from there. 
Did you ever arrange any of these trips yourself? 
No, I never did. 
Where would you generally pick up the truck? 
Well, I picked it up over there at Fillmore at other drivers places and 
I have picked it up at Flowell at his yard. 
Where would you return the truck? 
Either drop it off at one of the other drivers place that I picked it up 
from or down there at Flowell. 
Who furnished the gas and oil and maintenance for the truck. 
Well, I would fuel up down there - I guess he would. I would fuel up at 
Flowell before I left and there was an account sat up in Mesquite, Nevada 
where I fueled up - those were about the only two places I ever did fuel. 
Did you ever pay for fuel yourself? 
No, I didn't. 
Did you have any expenses that you incurred performing this driving service 
No, I didn't, just food and stuff like that that I paid for myself. 
Anything you would like to ask Mr. Christensen? 
On that last question, when he bought food, was that out of his own pocket? 
Yes, he said he took care of his own food. 
It wasn't reimbursed? That is the only thing I had. 
Counsellor, do you have a -some questions for this witness? 
A couple. Mr. Bennett I am Dexter Anderson, attorney for Dave Ellison. 
How long did you drive truck for Ellison, Inc.? 
About two and a-half to three months, I believe. 
Would that have been in 1984 or 1985? 
Well, that would be 1984. well, lets see 0057 
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ANDERSON According to our records it was during 1985. 
BENNETT Well, yeh because it was October or November, around there when I quit. 
that would be right. 
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ANDERSON During that period of time, did you drive truck at all for anyone else? 
BENNETT No, I didn't. 
ANDERSON Did you have any regular route to follow? 
BENNETT Well, I just go down i-15 and right into L.A. and that was the basic set 
route to go on. 
ANDERSON What I am saying is, did you have a regular route and schedule to follow? 
In other words, you had to stop in certain places and pick up a load and 
deliver a load at certain times and be at certain destinations at certain 
times. 
BENNETT I guess, in a way you leave here and if you left Sunday you had to be there 
Monday morning to unload and then after that it just depended what time you 
got reloaded to where you would have to be and unload the next load. 
ANDERSON Well, if you decided that you wanted to spend the night before loading up 
and coming back, did you have the right to do that? 
BENNETT Well, I don't know, I guess you could say you could take that time. I don't 
believe it was in the plans at all. No. You were expected to get the hay 
off and get loaded as soon as you could and head back out. 
INDERSON Did you have a regular time period each week that you worked and time periods 
that you had off work. In other words did you go to work each Monday at 8 
o'clock and work until 5 o'clock monday afternoon? 
ENNETT No, there was no time set up like that at all. It just depended what time 
the truck got in to what time I would leave - when I took another guys truck 
it just depended when it showed up and got loaded to when I left. 
NDERSON On back-hauls, would Mr. Ellison sometimes give you a choice between two or 
three back-hauls, and you would take the one you wanted? 
ENNETT No, I was never given a choice, he would just tell me where to go and pick 
it up and that was it. 
IDERSON Sometimes did you have a choice, did you ever have a situation where you 
had a choice? 
NNETT Well, personally I never had the situation, he would just tell me where the 
loads was and as far as I was concerned that was where I picked it up. I 
didn't worry about arguing about it. 
DERSON Well, I don't mean arguing -
NNETT I mean, I was never given -as far as I know, he just- I would call him up and 
he would tell me where the load was and where to pick it up and what I was 
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hauling - that was all, there was only a mention of one load to me. 
to be delivered, to me. He never has told me about two or three loads 
and asked me which one I wanted, no. APPENDIX E (Page 22) 
DERSON Did you keep any hourly record of the time that you worked and turn them 
in to Mr. Ellison? 
.NNETT No, I didn't. 
IDERSON How did you report to him as to what you should be paid? 
:NNETT Well, he - I would make the trip down there and I would have the bill of ladir 
showing where I lived, where I delivered the hay - would be signed and then 
what I picked up from the other outfits would be signed and as far as I know 
I just turned them in and I was paid on from Fillmore to whereever I delivere< 
it -...a certain amount of miles going down and then I was paid for unloading 
time and loading time and a certian amount of miles back from L.A. to Fillmor 
IDERSON As I understand it, you didn't have some form or paper to turn in where you 
reported your mileage or your time. 
JENNETT No, I didn't. 
ANDERSON They were just figured by the Ellison's from your bill of ladings? 
BENNETT Yeh, I believe he figured them from the map, from one point to the other poii 
ANDERSON Did you keep a record of your own, for your own use of the trip that you mad 
BENNETT Well, I really didn't rather than on my log books at the time. 
ANDERSON When you took a trip for another driver who would contact you about that? 
BENNETT Mr. Ellison would. 
ANDERSON You remember times when you didn't want to go on a load so you would tell 
Mr. Ellison and you wouldn't have to go, is that correct? 
BENNETT Well, there was lots of times I would tell him I would rather not take it 
and he would either talk me into taking it or I wouln't take it - you know 
depending on the circumstance or whether I wanted the time off. 
ANDERSON You didn't lose your job because you didn't want to take a load then? 
BENNETT No. 
ANDERSON Did you kind of govern then, how many, govern for yourself, how many loads 
you would take during a week? 
BENNETT Yeh, more or less. I wouldn't take any more that I felt like I could hand 
ANDERSON If you wanted to go deer hunting or go on a vacation, you just wouldn't ta 
the load? 
BENNETT Well, - more or less, yes I believe you could say that. 
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Well (inaudible) just like any other job I've ever had. Usually I have 
been able to work my time out with my boss. Sometimes I ended up upset or 
he ended up upset - kind of the same deal. 
Would you - I appreciate that. I don't have any other questions now. 
I have one further question for you Mr. Bennett, did you keep log books? 
You mentioned a log. 
Yes, I did. 
What was the purpose of that log? 
Well, it was for your driving hours to go along with the law, how many hours 
you worked each week. You had to keep records of that so you couldn't drive 
over seventy hours a week. 
Is this a record you kept personally for yourself or did you turn those in to 
Mr. Ellison? 
I turned them into to Dave - you have to have them for the DOT and he had to 
have a copy of them. 
So, this is something that is required of a driving operator to maintain for 
the law. 
Yes. 
Anything further Mr. Bennett? 
No, Not that I know of. 
Anything further that you have of Mr. Bennett. We will excuse you. 
Let's get ahold of Paul Boles. Mr. Boles, thisMs Judge Major, we are 
ready for your testimony: Place'you on a speaker phone, I have here with me 
Mr. Drew Christensen, field auditor for the Department, Dexter Anderson, 
counsel for the employer and Mr. Ellison is also present. OATH GIVEN AND 
ANSWERED IN AFFIRMATIVE. Would you please state your name and address. 
Paul Boles,Star Route, Box 244, Fillmore, Utah. 
Thank you. What is your occupation? 
Truck driver. 
How long have you been a truck driver? 
Off and on for about 8 or 9 years. 
Did you have an occasion to contract your services with Mr. Ellison? 
I can't hear you. 
Did you enter into a contract to drive for Mr. Ellison? ^^ 
0060 
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LES Yes. 
IDGE Would you tell me how you obtained that contract? How you found out about 
the work? 
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3LES I just was talking with Dave. 
JDGE Did you know him personally, or did you respond to an ad? 
OLES No, I knew him personally. 
UD6E What was your understanding of the contract? 
SOLES I said I would work for him on a - as a contract laborer, basically working 
for myself. I would drive loads from Fillmore and Chino, California and 
back. 
JUDGE What was the basis of your payment? 
BOLES Would you say that again. 
JUDGE How was your pay determined? 
BOLES By my performance, how much work I did - just like anyplace else. 
JUDGE Were you paid an hourly wage, were you paid my the mile, by the trip. Would 
you give me a basis of your pay? 
BOLES By the trip. 
JUDGE Did you receive some documents that have been labeled as exhibits? 
BOLES Did I receive some documents? 
JUDGE Along with your subpoena? 
BOLES Yes, I did. 
JUDGE Do you have a document that has been labeled exhibit #7? Wage schedule? 
BOLES I am having a hard time, I have been in an accident. I probably have it h< 
JUDGE Can you locate that document among the papers you have? 
BOLES Okay. 
JUDGE Have you seen this document before? 
JUDGE Is this the basis of your payment? 
BOLES Yes. 
JUDGE So you received payment according to the trips as outlined in this schedu 
BOLES Yes, sir. 
0061 
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JUDGE If you did unloading or loading you were paid according to the fee? 
B0LES YeS
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JUDGE How did you know whether you had a trip to take? 
BOLES Through Dave. 
JUDGE How did he contact you? 
BOLES By phone. 
JUDGE Were you free to accept or reject the trips? 
BOLES Yes, pretty much so, yeh. 
JUDGE Did you ever reject any trips? 
BOLES Yes, once. 
JEDGE Why did you reject that trip. 
50LES It wasn't actually a trip - it was - I messed up and got down late, he gave 
me the option to stay for the weekend or come home. It was up to me. 
IUDGE Did all your trips originate from Fillmore? 
iOLES Oh, pretty much, some from Salt Lake. 
UDGE You would go down to Chi no, California is this correct, to deliver hay? 
OLES Yes. 
UDGE What about return trips, what would take place there? 
OLES Well we would call Dave and see what he had going back, get a load and come 
back. Just like you would do for any other trucker, or anybody else. 
JDGE Would he tell you where to pick up a load? 
DLES Yes. 
IDGE Did you have an option of whether you picked that up or not? 
)LES No, I never did run across that -
DGE So, you always picked up the load, then? 
LES Sure. 
DGE Were you given a time or day in which that pickup was to be made? 
LES We just went over and got it. 
3GE So when he told you - you would more or less immediately go and get it at 
that time? 
0062 
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DGE Did you have to return according to any specified schedule? 
)LES Not usually. Just like any other, as far as driving - you get loaded you 
come to your destination. 
JDGE Could you have taken your time as you pleased, to return? 
DLES I usually did, yes. 
UDGE Okay, if you wanted to stop somewhere on the road back for two or three days 
to fish, could you have done that? 
IOLES That would be hard to answer, I don't know. I never ran across something 
like that to happen. 
JUDGE So you basically promptly returned then? 
30LES I did what I thought was fair - got back the way I would. 
JUDGE Did you incur any expenses in performing these services? 
BOLES You are going to have to explain yourself - road expenses which you have. 
JUDGE Did you pay for any gas or maintenance of the tractor-trailer? 
BOLES No sir. 
JUDGE What expenses did you incur? 
BOLES Things that you need on the road. Food, whatever else you need. 
JUDGE Food and lodging? 
BOLES Yeh. 
JUDGE Did you have any particular tractor-trailer assigned to you? 
BOLES Yeh, I did. 
JUDGE Which one was that? 
BOLES No. 10. 
JUDGE Did you have any particular responsibilities for that tractor-trailer? 
BOLES To make sure that it was kept up so we could work. If you don't keep it u 
you won't be able to work. 
JUDGE And what did you do in order to keep up that tractor-trailer? 
BOLES Checked it out before you leave on a long trip to make sure things were 
working up to par. 
JUDGE Is this common for truck drivers to do? 
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Sure. 
While you were driving for Mr. Ellison, did you drive for anyone else? 
Well, yeh, I did. Took one load for myself. APPENDIX E (Page 27) 
Do you want to explain that? 
I took a load of hay to Salt Lake. 
Who was that for? 
For me. 
You were purchasing the hay yourself? 
Yes. 
For your own use? 
Right. 
Other than that, did you drive for anyone else? 
No. 
Are you s t i l l currently working for Mr. Ellison? 
Yes s i r , I am. 
Who were you working before you worked for Mr. Ellison? 
I worked for Budget Stop. 
Did you drive for them? 
I did. 
What type of work was that? 
I worked graveyard shift - I ran the graveyard shift a truck stop here in town 
Do you own a tractor-trailer? 
No, I don't. 
Mr. Christensen, do you have any questions? 
No 
Counsellor? 
Paul, this is Dexter Anderson. Did you have any regular work schedule that 
you had to follow? Did you have to be to work at such and such a time and 
work until such a time? 
No, not really. 
0064 
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NDERSON Were you able to govern for yourself, how many trips you might take during 
a months time? 
JOLES Definately. APPENDIX E (Page 28) 
\NDERS0N So, you would work as much as you wanted to then? 
30LES Right. 
ANDERSON Or as little as you wanted to? 
BOLES Yes sir. 
ANDERSON I assume that you had to work as much as you could to make a living then? 
BOLES Yes. 
ANDERSON Do you support a family? 
BOLES Yes, I do. 
ANDERSON On the back-hauls, Paul, did you ever have an option between two or three 
different loads? 
BOLES Yeh, I have. 
ANDERSON How did you decide which load to bring back then? 
BOLES You mean, myself? 
ANDERSON You just judged for yourself which ones you wanted to bring back? 
BOLES Right. 
ANDERSON How often did that happen? 
BOLES When the opportunity arose. Sometimes you only got one or two loads and 
you don't have that option. 
ANDERSON If there was more than one back-haul to come back, Dave would give you tha 
option? 
BOLES Yeh, I have had that option lots of times. 
ANDERSON Did you have any regular route to follow and pick up points and drop off 
points that you had to make? Did you understand that question? 
BOLES No, I don't. 
ANDERSON Well, did you have a regular schedule or route to follow? 
BOLES No, I didn't. 
ANDERSON If you felt tired and wanted to stop and rest, were you free to do that? 
BOLES Yes sir. 
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I think we may have misunderstood your testimony about driving for someone 
else. You said you took some hay to Salt Lake - you took that up and sold 
it yourself, didn't you? 
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Yes. 
The hay wasn't for your own use, was it? 
No, it wasn't. I sold it to a guy that had some race horses up north. 
So you saw a chance to make some income for yourself and you did that. 
Yes sir. 
There is nothing wrong with that, we just wanted to understand it. Did you 
keep any hourly record of the number of hours you worked and turn them into 
Dave? 
How many hours I worked? 
Yes. 
I don't understand what you are saying. 
You didn't keep a book or something where you wrote the number of hours 
that you actually were working. 
No, just -
Who decided how much you had coming. Did you turn in some sort of a record 
or form or something on the number of trips you made? 
No, the paper work that was - that you turn in, like you bill of ladings on 
each load. Which is true with any business.As far as personal records - no. 
Except my own records which nobody kept except me. 
You kept some personal records for your own information? 
Yes. 
Why did you do that? 
Tax purposes. 
So you could check and see if you were getting all the money that you had 
worked for? 
Mainly for that and tax purposes. 
When you started driving truck, was anything said to you about who had to 
pay the taxes? 
You mean my taxes? 
Yes. 
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•ES Yes. 
3ERS0N What was said? 
APPENDIX E (Page 30) 
LES Well, I was hired on as contract labor and I knew I had to pay my own taxes. 
I made arrangements to do so. 
.DERSON You accepted that, then? 
)LES Yes. 
PERSON I believe that is all I have Paul. 
JDGE Mr. Boles is there anything further you would like to say? 
OLES No. 
IUDGE Anything further Mr. Christensen? Thank you for your time. 
Roger Chappell, please. This is Judge Major. Put on speaker phone. Mr. 
Chappell I have with me Drew Christensen, Field Auditor for the Department, 
Mr. Ellison is present and Dexter Anderson, attorney for employer is also 
present. OATH GIVEN AND ANSWERED IN THE AFFIRMATIVE. State your name and 
address. 
CHAPPELL Roger Chappell, 120 West 300 North, Fillmore, Utah. 
JUDGE What is your occupation? 
CHAPPELL Truck driver. 
JUDGE How long have you been a truck driver? 
CHAPPELL Approximately 5 years. 
JUDGE Are you currently working for Mr. Ellison? 
CHAPPELL No. 
JUDGE Who are you working for presently? 
CHAPPELL (unintelligible) - in Richfield, Utah 
JUDGE When did you begin working there? 
CHAPPELL Approximately April 15th, this year. 
JUDGE Did you have an occasion to enter into a contract with Mr. Ellison? 
CHAPPELL No. 
JUDGE Did you perform services for Mr. Ellison? 
CHAPPELL Yes, (unintelligible) and as an employee. 
JUDGE When did you begin driving for Mr. Ellison? 
CHAPPELL In August of 1985. 0067 
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JUDGE How did you obtain that work? 
;HAPPELL On personal contact with Dave Ellison, APPENDIX E (Page 31) 
JUDGE Was that contact an attempt to find if he had work or did you know that he 
work available. How did that take place? 
HAPPELL I approached him on the basis I was looking, I didn't know if he had any 
openings or not, I was looking for work and I approached him. 
UDGE So at the time, you didn't have work. 
HAPPELL At the time I was in the process of changing - a job change... 
JDGE Where were you working before you approached Mr. Ellison? 
1APPELL I was working as a distributor for Western General Dynamics. 
IDGE And that was driving? 
IAPPELL Yes. 
DGE Was that as an employee or as a contractor? 
f\PPELL Contractor. 
DGE The current job you have now with Valium, is that as a contractor or employee 
\PPELL Employee. 
IGE When you met with Mr. Ellison, did you discuss the basis of your services 
you would be performing? 
PPELL Yes, that was brought up. The pay schedule, I suppose you are referring to. 
GE How did he tell you you would be paid? 
PPELL By mileage, paid by mileage. 
SE Did he tell you a specific amount per mile or by the total miles driven? 
>PELL He would pay me 15<t a mile, plus loading and unloading. 
iE Your loading and unloading, was that per hour or by fee? 
PELL By fee as indicated on the exhibit -
E Are you referring to exhibit #7? 
DELL Yes. 
: Did you receive your payment according to this trip schedule then? 
>ELL Yes. 
Were you assigned any particular tractor-trailer? 
0068 
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^EM A tractor, yes. Trailers, we get a request, you know, sometimes once 
a week, depending upon what needs to be done,..we were assigned to one tractoi 
E What determined what tractor you would be assigned to? APPENDIX E (Paqe 32) 
PELL Well, I don't know unless it would be based upon seniority and the amount 
of time with the Company. 
3E Which tractor were you assigned to? 
PPELL No 4. 
GE Did anybody else use that tractor? 
PPELL No, not unless it was a relief driver. 
)GE How would you know whether you had a trip available to run? 
\PPELL We were notified in advance - when we would be leaving and there were always 
loads available and ready to go when you got back to the yard. 
DGE Who would notify you? 
APPELL We would check in with Dave on a daily basis and find out - you know. 
IDGE Were you told what time your trips were to leave? 
iAPPELL We were given a general idea of when they needed to be gone. Yes. 
JDGE How much latitude did you have in when you left. 
HAPPELL We generally - early morning and (inaudible) that evening. Give a chance to 
get some rest at home, take care of things there before leaving on the 
next load. 
JUDGE Where did you deliver your loads to? 
CHAPPELL The majority went to Chino, California. 
JUDGE How are back-hauls handled? 
CHAPPELL We would - after loading we would call in and were told where to pick up a 
what we were to pick up then we would go load them and came home. 
JUDGE Were you given an option as to whether to take the back-haul or not? 
CHAPPELL No. 
JUDGE So you did need to take the back-haul? 
CHAPPELL Yeh. 
JUDGE Were you given as option of which back-haul you might take? 
CHAPPELL Most of the time no, that was pretty well predetermined what we would tak 
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)6E Were you ever given an option of two or three and you chose which one? 
iPPELL ...generally speaking, it was pretty well decided before hand where we 
would go. 
APPENDIX E (Page 33) 
6E Did you incur any expenses in performing your driving services. 
PPELL Any expenses other than fuel expenses -
3E Any personal expenses. 
>PELL No. 
5E Were a l l expenses incurred by the E l l i s o n , Inc.? 
>PELL Yes. 
£ When you returned your tractor-trailer, were you required to return that 
to any specific place? 
PELL Generally we would park at our homes or out to the yard. 
E Did you use that tractor-trailer for your personal use? 
PELL No. 
Do you have a document which has been labeled as exhibit #9, 9a through 9c? 
>ELL Yes. 
Did you sign such a document? 
ELL No. 
Have you seen this document before that was sent to you? 
ELL No. 
Were you aware that the drivers were working under such a written document? 
ELL No. 
Anything further you would like to state, Mr. Chappell concerning your 
service that you performed? 
1L No, I think everything has been covered. 
Mr. Christensen, do you have some questions? Counselor? 
ON Mr. Chappell, this is Dexter Anderson, a couple of questions if I can. 
LL Okay. 
3N Did you ever have an option as to whether or not you would take a load of 
hay to California or go on a load. Could you say yes or no as to whether 
or not you wanted to go? 
0070 
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Yes, we wera gi/en that option. If we - the option was available to us. 
Someone else could take the load down for us. 
J *u * ,., .u x , APPENDIX E (Page 34) 
Did you ever do that, say no I would rather not go? 
Yes. 
Did that jeopardize your job? 
No. 
How did you become familiar with the schedule of payments for the trips, 
do you remember? Exhibit #7. 
I knew we were paid out of the monies made and a - the other drivers in-
dicated we were paid so much for loading and unloading, and after I 
started receiving pay checks, there was a breakdown of how we were paid. 
Did you use this schedule, exhibit 7, to decide - find out how much you 
had coming then? 
Yes, that was the standard - yes. 
What - did you keep track of any hours that you spent working? 
No I didn't. 
Did you have any regular work schedule to follow, like Monday through 
Friday, 8 to 5 - anything like that? 
No. our work was generally scheduled from the time Sunday night, Monday 
morning type - we would leave generally Sunday night or Monday morning 
we would work - loaded and on our way home Friday evening. We had the 
weekends off. 
Would you drive than, in such a manner that you could meet your own sched 
as to when you wanted to be home and so forth? 
Pretty much - yes. 
If you needed to stop and rest on the way home, or down, were you free tc 
do that? 
Yes. 
If you - did you pay for your own food and lodging on the road? 
Yes. 
You didn't pay any of the fuel or oil or repairs or anything? 
No. 
Did you have to furnish any other equipment used on the truck? 
No. 
0071 
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Did you have a discussion with Mr. Ellison when you started driving a 
truck as to who was going to pay the taxes and that sort of thing? 
No. APPENDIX E (Page 35) 
What was your understanding as to who would pay the income taxes? 
Well, it is my understanding that as an employer, he would take care of it. 
How did you actually file your wages - your income from Ellison, Inc.? 
How did you file your 1985 income tax. 
I filed it like - I kept track of what my income was and when I filed 
my income tax - we had enough set aside, we could take care of that. 
So you -
That was taken care of - I took care of that when my taxes were done -
the person that prepared my taxes took care of that for me. 
Did you have somebody prepare your taxes for you? 
Yes. 
Do you know whether it was reported as wages or business income? 
It was reported as wages. 
Did you have any responsibility for maintaining the truck? 
No. 
How long did you actually work for Ellison, Inc.? A couple of months, or 
It was 8 to 9 months. 
You said that you were working as a contractor for Western general Dairies 
just tell me basically what you did for General Dairies. 
As an independent contractor - the delivery of dairy products. 
You drove a truck? 
Yes. 
And made deliveries? 
Yes. 
Did you have to pay for any of the fuel or expenses of running that truck? 
With my own truck - I was responsible for my own expenses, yes. 
It was your own truck? 
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At the time, yes. 
I don't have any other questions. APPENDIX E (Page 36) 
Anything further you would like to state, Mr. ChappelT? 
No. 
Any further questions for this witness? - We will contact Mr. Curt 
Wilcox. Mr. Wilcox, this is Judge Major, we are ready for your testimony. 
Put on speaker phone - I have with me Drew Christensen, Field Auditor 
for the Department, Mr. Ellison is present and Dexter Anderson, counsellor 
for Mr. Ellison. OATH ADMINISTER AND ANSWERED IN AFFIRMATIVE. State 
your name and address. 
Curtis Wilcox, P.O. Box 1061, Fillmore, Utah. 
What is your occupation? 
Mechanic and driver. 
Who are you currently working for? 
Dave Ellison, Inc. 
When did you begin working for Mr. Ellison? 
Oh, dear, well it has been several years, on and off, probably started aboi 
8 years ago. 
Did you work for him during 1984 and 1985? 
I would have to go back over my records, I think so. 
Did you drive truck for him than? 
Uh-huh. 
Did you also perform mechanic services? 
Mostly just driving a truck. I just started working as a mechanic about 
three and a-half months ago. 
How were you paid for your work? 
As far as the driving? 
Yes. 
We were paid - well it was an average for the trip. So much per mile to 
drive the truck. 
Did you receive payment for loading or unloading? 
Yes, - that was a set rate, so much per each load that went on the trucl 
so much for each load that went off. 
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How did you know whether you had work to perform? 
Pardon? APPENDIX E (Page 37) 
How did you know when you had particular work to perform? 
We would call in to Dave on the telephone and he would tell us where 
we could load or unload. Where we were supposed to go. 
Were you free to accept or reject any of the trips? 
Oh, yeh, to an extent - there have been a few times when I have just -
when I couldn't go - I would tell him and he would have to find somebody else. 
We were kinda pretty much our own boss. 
Did you have back-hauls? 
Not at first. At first, we just hauled hay out to L.A. and come back 
empty. Later on the hay got to where it wasn't paying enough to keep 
the trucks on so we started bringing freight back. 
How were the back-hauls handled? 
Well, at first, when we first started doing it, I just would talk to Dave 
and some of the people I knew and we would find our own load - we had to 
keep the trucks loaded by ourselves - I would have to call the people I 
knew and got my own load for the freight and then later on, by turning in 
the numbers and what I knew, to Dave, he would take care of it himself. 
We would just call him to see where he wanted us to load. 
When was that that you found your own haul-back. What year? 
Back when I first started driving for him I am not sure of the year. 
Would that have been prior to 1980? 
1980? 
Yeh, you mentioned you worked for 8 years. 
Lets see - a could have been either 1980 or around there. 
During 1984 and 1985 - Mr. Ellison would inform you where you could pick 
up a back-haul? 
Un-huh - yeh. 
Could you reject those flat back-hauls? 
Oh, not usually, because most of the time I wanted to get home and I 
would take whatever I could to get home. 
Could you come back empty? 
On occasion - not very often. 
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Could you have chosen to come back empty? 
A - well I probably could have made that choice, but it pays me more to 
load and unload because we got paid wages to pick up the load, whatever 
we loaded - paid in addition to the mileage wage. So I just loaded the 
truck and came home with a load.
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APPENDIX E (Page 38) 
During this period of time, 1984 and 1985, were you driving for anyone else? 
You got me on a sticker there because there was a time that I quit working 
for Dave and went to work for another company - I am not sure exactly 
when that time was. I can't exactly remember that far back. 
How long did you work for this other company? 
I worked for about three different - positions, I worked as a mechanic 
for John Deere and I worked for Goodyear tire repair store here in town 
and fixed tires and then I worked for another trucking outfit here in 
Fillmore, three different jobs around that approximate period of time, I 
am not sure exactly the day and month, I am really not sure, without going 
into my records and finding out what I had done. 
You returned to work for Mr. Ellison after you worked for those three plac* 
Un-huh. 
How long were you separated from Mr. Ellison? 
Oh, probably on and off for about a year and a-half, maybe two years. 
During 1984 and 1985? 
In 1985, I think I worked the complete year, 1984 maybe would have been j» 
a half a year - partial year. It seems like it was in June of 1984 when 
started back for him the second time. I am really not sure on th exact mo 
Were you assigned a particular tractor? 
Yeh, we were given our own tractor and we were pretty much the operator c 
that specific equipment - to take care of it, make sure it was full of 
fuel and oil and we kept it clean, whatever, it was pretty well my tract* 
and if I didn't drive it I would have to find somebody that would take m 
place to make the run. 
Did you incur any expenses in the maintenance of that tractor? 
As far as - ? 
Fuel, oil, maintenance? 
No, we pretty well used Dave had accounts set up and we pretty - for fu< 
and oil, we could openly charge most of that. There have been, on occa* 
on a different run, somewhere where there wasn't an account and I would 
have to use my expense and then turn in a receipt for reimbursement. 
Did you ever use that tractor for personal use? 
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A - no. 
Could you have used that tractor for your own personal use? 
Oh, yes, probably at any time if I had had a need fo^Pl¥.NDIX E ^Page 39) 
Could you have personally gone and contracted your own work and used 
that tractor? 
A - well, I don't know as far as that, making a wage or whatever, I don't 
know if I could have used the tractor for that, but - without checking or 
clearning it with Dave, but I am sure I probably could have, by going 
through the proper channels. 
Do you own a tractor or trailer? 
No, I don't. 
Did you receive some documents that have been stamped as exhibits? 
Yeh, I did. 
Do you have exhibit #9? 
I don't have them with me now. 
Do you recall signing an Independent Contractor Agreement? 
No, the contract agreement I had with Mr. Ellison was verbal. We had an 
understanding as far as payment and what I would and how I would operate 
the truck. 
Anything further you would like to state, Mr. Wilcox? 
Not right off. All I can say is that the services I have had with the 
Company in the past have been to my liking. * I have enjoyed my job and 
we have had a relatively good understanding between Dave and myself, I have 
enjoyed my job, as far as the pay scale, it has been satisfactory. Every-
thing about the job, I have enjoyed for the most part. 
Thank you Mr. Wilcox. Counsellor do you have some questions? 
This is Dexter Anderson a couple of questions. Could you just characterize 
what you believe your relationship with Ellison, Inc. was as far as how you 
were working for them? 
As far as a relationship I felt myself as my own person, or own boss like 
whenever I wanted to leave town I would call him for a load and then it was 
up to me to load or leave town, whatever, in a truck - I would go whenever 
I wanted to - he would leave that up to us. He had the loads to be delivered 
at a certain point and it was up to me as a driver to get there, I could 
leave whenever I wanted to or sleep about whenever I wanted to. There was 
no stipulation as to where I had to be at a certain time. I always thought 
of myself as my own boss or being my own person. He had requirements of 
loads that needed to be picked up and delivered, but if we didn't make it 
that was just part of the job, we just had to wait until the next day or 
whatever. rQ>VS 
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Were - if you didn't want to take a load, what would you do? 
Well, if we didn't want to take a load, we would eitherP?eOTife (&$SP 4°) 
I didn't want to take a load and have to get somebody else to take it or 
find somebody to take my truck, you know, and go get the load. For the 
most part, the loads we hauled, I never had really too much qualms about 
taking or not taking it. That was part of the job, I took the job to 
begin with and that is just part of the job. 
I take it - if you had a load to go and you needed to work and earn the 
money then? 
Right, Yeh, I had to go out and make a living and my job required that I 
pick up certain loads and that was just part of the job. 
Did you ever have a - well maybe we covered it, on the back-haul, did you 
ever have a choice on the back-haul you might bring back? 
Yeh, there were times when he only had one parcel of freight to pick up or 
a load of hay to haul, so I just took, that was the only thing that was 
available. Sometimes on occasions, there were different choices that I 
could make. I could take either or. 
How would you decide which load you wanted to take then? 
Alot of it was just my own knowledge of the load, how easy it was to tie 
down or to pick up or to do whatever. Alot of times when we were hauling 
the hay I would take the load that paid the most to me. So I could make a 
little extra money myself. 
Did you look at it from the standpoint as to how much you could make and 
take that load? 
Oh, yeah. I would do that. 
I don't have any other questions. 
Mr. Christensen, did you have any questions? 
I was wondering - he said it was a verbal contract, could he specify wha 
some of the terms in that verbal contract were? 
Did you hear that Mr. Wilcox. You had a verbal contract with Mr. EV 
what did that contract consist of? 
Okay, when I first started working for Dave I didn't drive the trucks r 
from the beginning, this was way back when. When I first started for h 
all I did was - he would call me up if he needed a load of hay loaded i 
I would work with him loading his bales on the truck. As time went on 
would say would you want to do this and I would say, yeah, I would tak< 
truck here or there and unload hay here or there, whereever, here loca 
I did not have a license to drive the long hauls, so most of it was ju 
loading and unloading on a one time basis, he would call me and I woul 
accept and go load. As time went on we just - he would ask me do you 
to take the truck and go here, I would say, what does it pay and he wc 
tell me and I would either agree and take it or I would say find somef 
else, I don't want to do it. We just - as time went on, it was a verl 
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agreement that he would pay a certain amount to go to a certain place 
and I had the option to either accept it or turn it down and let somebody 
elso take it. APPENDIX E (Page 41) 
Who paid taxes on what you were paid? Was there anything withheld -
I am having a hard time hearing you. 
Was there any money withheld for tax purposes or were you accountable for 
your own taxes? 
No, as far as taxes and what not went, that was just another agreement 
that we had that that was not withheld and I covered that myself. I took 
care of it - my own income tax and my own medical insurance - problems or 
whatever incurred. That was all understood that that was my expense. 
That is all I have. 
One more question for you Mr. Wilcox, you mentioned on occasion you would 
find your own replacement, is this correct? 
Yeh, sometimes. Alot of time we had people that were standing by that we 
could call on and alot of times Dave would find it himself, but there were 
times that he would ask me if I knew of anybody that could take the truck 
and I would let some of my friends, in fact I would let my own Dad take 
runs for me when I didn't want to go. 
Any further questions of this witness? 
No 
Thank you Mr. Wilcox, You are excused. We have Mr. Ellison ' s testimony 
left. Do you want to take a short break. Let's continue OATH GIVEN AND 
ANSWERED IN THE AFFIRMATIVE. State your name and title. 
David Ellison 
Are you a corporate officer of Ellison, Inc. 
Yes, I am President 
Counsellor, would you like to proceed. 
What kind of business is Ellison, Inc.? 
Ellison, Inc. is a hay brokerage and freight brokerage business and trucking. 
Who owns the trucks used in that business? 
Ellison, Inc. 
Could you te l l us who basically owns Ell ison, Inc.? 
Myself, David Ellison and my wife Wendy Ellison. 
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Who are the principal officers in the corporation? 
Wendy and David Ellison. APPENDIX E (Page 42) 
Is anyone else playing a substantial role in this business? 
No. 
How are the trucks actually operated? Do you drive the trucks or somebody 
else. How is that managed? 
No I do not drive the trucks, I contract with drivers to drive the trucks. 
How long have you been doing that? 
Eight years. 
During the years 1984 and 1985, how did you have the trucks operating? 
The trucks were operated by contract laborers. 
We have an exhibit here referred to as exhibit 9a, etc. Are you familiar 
with that agreement? 
Yes. 
Will you tell the Judge what that is? 
This is an independent contractor agreement I enter into with anyone that 
driving my trucks so that they understand what their relationship to 
Ellison Inc. is. And shall be and what is expected out of them and Ellis< 
Any exceptions to that contract, as far as drivers are concerned during t1 
years 1984 and 1985? 
No. 
You ahve seen exhibit #3, a list of names are those the names of drivers 
you had during 1984 and 1985? 
These are employees, drivers I guess I had. These are people that actua 
have received compensation from me. 
Did you know each one of those individuals personally? 
Yes. 
Are there any of them that you - that you had an exception with as far 3 
how they were driving the trucks and how they were paid? 
No. 
Did you have a discussion with each one of them as you let them drive t 
trucks as to how they would be working? 
Did I have any exceptions? No. 
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DERSON How were these drivers paid for the driving they did? APPENDIX E (Page 43) 
LISON We based it on a wage schedule, exhibit 7, we determined that by a per-
centage of the income off the truck. Set this up for basis of payment. 
Originally it was based on percentage of the trucks revenue. I guess 
we didn't put anything there for loss of the truck. I guess we just 
figured we had to have profit for drivers, so we just based it on this 
and printed up this wage schedule and gave it to them and explained that 
that is the way they would be paid. 
IERSON Has that been used during the year 1984 and 1985? Basis for payment? 
ISON Yes. 
ERSON Were there any exceptions to that? 
ISON No. 
ERSON You call it a wage schedule. Why do you call it wage? 
[SON Oh, I put it that way so they - I guess that is the only language I knew 
for compensation for work that they performed. 
!RS0N But it isn't based on an hourly wage, an hourly time? 
SON No. 
RSON Some of them have indicated that they worked on a mileage basis. Can you 
explain that? 
ON I don't really understand how they accepted that as a rumor because they 
were never paid on a mileage basis. I think this wage schedule indicates 
that - it can be proven from that. The distance between the origin and 
the destination and then the wages that were paid are not 154 a mile as 
the testimony has been given by some of the drivers. I think that they 
must have picked it up from other people. They didn't pick it up from 
me because I didn't pay them 154 a mile. 
ISON You didn't figure what the amounts they had coming based on the mileage? 
ION No, I didn't. They may have estimated that because it is fairly close 
in some cases, probably, but I don't think you could find one instance 
in there where it is actually 154 a mile based on those mileages. 
SON For example, it says - origin Fillmore, Utah and the first destination is 
Chino, California and that shows a round trip of $165 and a single trip 
miles, it does show mileage there. It shows the number of miles they will 
be traveling. 
DN Yes, I am sure that they came to their own conclusion - they could figure 
that out and estiamte how many it was, but it is not 154, it just shows 
how many miles that is. If you multiply the amount of miles times the 
dollar amount it don't come out to 154. 
iON Do you know what that comes out? 
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No I don't, I have never figured it that way. We just figure that we 
could afford to pay 20% to the driver and so we knew how much income 
the trucks would make and so we just based it on the percentage that we 
could afford to pay the driver. We come up with those figures and 
printed them out and we left them that way. 
How do you determine then, from what record do you use to determine how 
much money a driver has in any particular time? 
Has coming? 
Yes 
Just based on the trips that he has made. I keep track, we have bill of 
ladings that tell what the trucks have done. I have - keep track based on 
what the driver has turned in to me as to what they did, logs and receipts 
for what they did. 
Do you have any sort of a route that you require the drivers to follow? 
No, I don't. 
Do you have any kind of a work schedule, an hourly schedule that you re-
quire them to follow? 
No, I don't. 
How do you determine when a particular truck might leave and come back? 
I don't have that - I "assign a load and tell them that load should be 
there Monday - that the people on the other end are expecting it on 
Monday and to call me when they get it delivered. 
What happens if one of the drivers says that he doesn't want to go on thai 
trip? . 
I call and ask somebody else - give them the opportunity to take the trip 
Just let them know it is available. 
What consequence does a driver suffer then, if he doesn't take the trip 
you have called about? 
He has no consequence. I figured that I didn't have the right to impose 
a consequence upon somebody that had their free agency. 
If they didn't go, they didn't get paid? 
That's right. 
But the next trip you might have would be offered them without any con-
sequences? 
Yes. 
What about the back-hauls? How would they be arranged? 
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LISON I was basically a freight broker, I used other trucking companies to 
haul my freight for me. I would solicit freight from shippers and 
manufacturers and I would have this log of freight that needed to be 
picked up. When my drivers called in I would tell them what was avail-
able and give them a list of those that were available at that given time 
and ask them if there were any of those loads they wanted. They could 
accept or reject any of those loads that I had to offer. 
JERSON You used other trucking companies to haul any of that freight? 
.ISDN Yes. 
ERSON Would other trucking companies call in and ask you for loads then? 
ISON Yes. 
ERSON That was during the year 1984 and 1985? 
ISON Yes. 
ERSON Did you basically then treat the other trucking companies that would call 
in and ask for loads, the same as you would those drivers that were driving 
your trucks? 
'SON Yes. 
!RS0N Did you have any work schedule that the drivers had to follow, like certain 
times during the day or certain days during the week? 
SON No. There has been several times that trucks - you know, I just assumed 
that they would leave Sunday in order to get there Monday. There have 
been several times the trucks, as of Monday morning I would drive by 
where we keep the trucks and the trucks would still be sitting there, so 
without no indication, they just didn't take the load. That was my re-
sponsibility, my problem, it wasn't thiers and there was no consequence. 
*S0N If the truck was still there Monday morning, then you would find someone 
else to take it? 
!0N I would call that person first and talk to him for a reason why he didn't 
take it and give him an opportunity to take it then, if they didn't want 
to or couldn't, I would give someone else an opportunity to go then. I 
would just ask them to check with me when they were available again. 
SON Do you have any of these people on exhibit 3, that you would say didn't 
work full time as a driver? 
ON Yes, quite a few of them. 
SON What else did they do besides drive for you? 
)N They would drive for other people or load or unload freight for other people. 
This one has got a pump business, rebuilding and installing irrigation 
pumps. 
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Jim Rhodes and Darren Rhodes. Michael Stevens owns his own truck, so does 
Don Cannon. 
They own their own trucks? 
Yes. They had their trucks parked and were driving for me. 
From time to time they would drive for you then? 
Yes. Roger Chappell owns his own truck. It is just. People would tell me 
all the time - they were asking for work - I have highway patrolmen and 
lots of people that is always looking for extra money because they are 
looking for spending money so they call me and ask me if I have any work 
that they can do. So I tell them what is available then they accept it 
or reject it. 
Even though they might have other employment. 
Yes. 
They are looking for work on a trip basis? 
Yes. 
That is all the questions I have. 
Mr. Christensen do you have some questions? 
A couple, he stated that these others have their own trucks. Did they dr 
their trucks or your trucks when they made the hausl? 
Both. 
How many trucks does Ellison Inc. have on an average? 
It varies quite a bit. During 1984, 1985, four trucks, I guess it would 
fair to say. 
One question I was never able to really resolve, who grew and owned the 
originally? That was being hauled? 
Well, I mostly brokered the hay. I bought and sold the hay. 
It was other farmers besides yourself that was growing the hay. Some of 
was your own and some was other farmers? 
Yes. 
That's all I have. 
When did you become a corporation? 
June of 1983. 
Prior to that you operated as a proprietor? DA^LO 
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D6E Did you ever have any problems with any of your drivers driving for you? 
LISON What do you mean by problems? I have problems all the time. 
)G£ Problems caused by a driver -
.ISON Yes. 
IGE What type of problems might occur? 
SON Oh, physical damage to the trucks or the cargo. 
GE What would happen on those occasions? 
ISON I would just turn the claim over to the insurance company. I carry a 
physical damage insurance on the trucks. 
5E Did you ever have any problems with the drivers performance, how he 
handled himself? 
SON Oh, yeh, if I wasn't satisfied with the end result, I would mention it to 
them, if it wasn't satisfactory. If they would haul loads in and damage the 
load, you know, through neglect, I would let them know that it was not 
acceptable. 
E Did you ever have an occasion where a driver was drinking while driving 
or anything like that? 
SON I never had that problem. I did have one driver that had that problem, 
he never was convicted of it just accused of it. I never had that problem. 
Any further questions for Mr. Ellison? Any further statements you would 
like to make. Any comments or exceptions to any of the information in 
these documents by either party? I will take the information that has 
been given in the testimony and in the documents and use it as a basis of 
issuing a decision. The decision will be in writing and sent to both 
parties. This hearing is closed. 
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DEXTER L. ANDERSON 
Attorney for Employer 
S. R. Box 52 
Fillmore, UT 8*631 
Telephone (801) 743-6522 
THE INDUSTRIAL COMMISSION OF UTAH 
DEPARTMENT OF EMPLOYMENT SECURITY 
) 
ELLISON, INC. ) APPEAL OF DECISION OF 
Star Route Box 231 ) ADMINISTRATIVE LAW JUDGE 
Fillmore, UT 84631 ) 
) 
Employer No. 4-128112-0 ) Case No. 86-A-3577 
) 
COMES NO* the Employer, ELLISON, INC., and appeals the 
Decision of the Administrative Law Judge in the above-
entitled matter dated October 28th, 1986, to the Industrial 
Commission, Board of Review. 
GROUNDS UPON WHICH APPEAL IS MADE 
1) The Administrative Law Judge applied U.C.A. Sec-
tion 35-4-22(J) (5) as a conjunctive section, requiring 
Employer prove that he must meet all three "A", "B", and "C" 
tests in order to prove he was not liable for unemployment 
taxes. 
The Hearing Examiner errored in applying the sec-
tion in the conjunctive. The section itself make**it clear 
that it is not. Section 35-4-22(J)(5) as it existed in 1984 
and 1985 made Subpart (A) disjunctive from Subparts (B) and 
(C). 
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2) The Hearing Examiner errored in finding that the 
drivers were under the control of employer and failed to 
meet the requirements of Section 35-4-22(J)(5)(A). 
3) The Hearing Examiner errored in finding that ail 
the moneys paid to the listed persons were subject to unem-
ployment tax. 
4) The Hearing Examiner errored in upholding the 
Department's Decision where: 
a) the Department admitted that the only bases 
it had to establish control was that the employer "owned the 
trucks"; 
b) the Department admitted that its only 
reason to investigate the matter was an anonymous telephone 
call from an unknown and unrecorded source. Under such tac-
tics, the Department became a pawn in a cause of sabotage by 
an unnamed competitor of employer, and the Department and 
Commission should not support such tactics as a matter of 
publ ic policy; 
c) the Department produced no evidence, and 
all evidence considered by the Hearing Examiner was solicit-
ed and produced by the Hearing Examiner in violation of the 
Employer's constitutional rights to due process and an impar-
tial tr ibunal. 
5) The Hearing Examiner failed to recognize that the 
alleged employees all considered themselves as independent 
contractos, and that the Employer considered them indepen-
2 
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dent contractors, and for the State to take a different posi-
tion in retrospect for purposes of forcing Employer to pay 
taxes to the State is an unconstitutional denial of Emplo-
yer's rights to contract and conduct his business. 
6) The Act relied on by the Department and the Hear-
ing Examiner and the interpretation is unconstitutional in 
that it unfairly discriminates against Employer as it 
exempts certain services from the Act, but not those provid-
ing services to Employer. 
DATED this £? day of November, 1986. 
Atto for Employer 
CERTIFICATE OF MAILING 
I certify that I mailed a true and correct copy of the 
foregoing APPEAL TO DECISION OF ADMINISTRATIVE LAW JUDGE to 
the following parties, postage prepaid, this (g> day of 
November, 1986: 
Administrative Law Judge 
THE INDUSTRIAL COMMISSION OF UTAH 
P. O. Box 11600 
Salt Lake City, UT 841*7 
Hearing Examiner 
THE INDUSTRIAL COMMISSION OF UTAH 
P. O. Box 11600 
S a l t Lake C i t y , UT 8 4 H 7 
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